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The Supreme Court has adopted a third, intermediate level of scrutiny for classifications 
based on gender. The decision to apply this standard rather than strict scrutiny is based on the 
consideration that although women historically have confronted discrimination, the biological 
differences between men and women make it more likely that gender classifications are justified. 
Women, according to the Court, also possess a degree of political power and resources that are gen-
erally not found in “isolated and insular minority groups” and are able to combat discrimination 
through the political process. Intermediate scrutiny demands that the state provide some mean-
ingful justification for the different treatment of men and women and not rely on stereotypes or 
classifications that have no basis in fact. Justice Ruth Ginsburg applied intermediate scrutiny in 
ordering that the Virginia Military Institute admit women and ruled that gender-based govern-
ment action must be based on “an exceedingly persuasive justification . . . the burden of justifica-
tion is demanding and it rests entirely on the State.”23

In Michael M. v. Superior Court, the U.S. Supreme Court upheld the constitutionality of 
California’s “statutory rape law” that punished “an act of sexual intercourse accomplished with a 
female not the wife of the perpetrator, where the female is under the age of 18 years.” Is it consti-
tutional to limit criminal liability to males? The Supreme Court noted that California possessed a 
“strong interest” in preventing illegitimate teenage pregnancies. The Court explained that impos-
ing criminal sanctions solely on males roughly “equalized the deterrents on the sexes,” because 
young men did not face the prospects of pregnancy and child rearing. The Court also deferred to 
the judgment of the California legislature that extending liability to females would likely make 
young women reluctant to report violations of the law.24

In summary, there are three different levels of analysis under the Equal Protection Clause:

•• Rational Basis Test. A classification is presumed valid so long as it is rationally related to a con-
stitutionally permissible state interest. An individual challenging the statute must demonstrate 
that there is no rational basis for the classification. This test is used in regard to the “nonsuspect” 
categories of the poor, the elderly, and the mentally challenged and to distinctions based on age.

•• Strict Scrutiny. A law singling out a racial or ethnic minority must be strictly necessary, and 
there must be no alternative approach to advancing a compelling state interest. This test is 
also used when a law limits fundamental rights.

•• Intermediate Scrutiny. Distinctions on the basis of gender must be substantially related to an 
important government objective. A law singling out women must be based on factual differ-
ences and must not rest on overbroad generalizations.

In 2013, in United States v. Windsor, the U.S. Supreme Court struck down part of the federal 
Defense of Marriage Act (DOMA), a law that defined marriage as “only a legal union between one 
man and one woman.” The effect of DOMA was to deny roughly one thousand federal benefits to 
same-sex couples whose marriages were recognized under state law. The Court held that “no legiti-
mate purpose overcomes the purpose and effect” of the law, which is to “injure” and to “demean” 
and to deny “equal status” to same-sex marriages.25

In 2015, in Obergefell v. Hodges, the U.S. Supreme Court held by a vote of 5-4 that the Fourteenth 
Amendment Due Process and Equal Protection Clauses guarantee same-sex couples the same fun-
damental right to marry as is afforded to opposite-sex couples and ruled that state prohibitions on 
same-sex marriage were unconstitutional. The Court also held that the Fourteenth Amendment 
requires states to recognize same-sex marriages performed in other states.26

2.2 Jeanine Biocic was walking on 
the beach on the Chincoteague 
National Wildlife Refuge in Virginia 
with a male friend. Biocic wanted 
to get some extra sun and 

removed the top of her two-piece bathing suit, exposing 
her breasts. She was observed by a U.S. Fish and Wildlife 
Service officer who issued a summons charging Biocic 

with an “act of indecency or disorderly conduct . . . pro-
hibited on any national wildlife refuge.” Biocic was con-
victed and fined $25; she appealed on the ground that 
her conviction violated equal protection under law. Her 
claim was based on the fact that the ordinance prohib-
ited the exposure of female breasts and did not prohibit 
the exposure of male breasts. How would you rule? See 
United States v. Biocic, 928 F.2d 112 (4th Cir. 1991).

You Decide

You can find the answer at study.sagepub.com/lippmaness2e


