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Intoxication
Voluntary Intoxication
Voluntary intoxication was not recognized as a defense under the early common law in 
England. Lord Hale proclaimed that the intoxicated individual “shall have no privilege by this 
voluntary contracted madness, but shall have the same judgment as if he were in his right senses.” 
William Blackstone went beyond this neutral stance and urged that intoxication should be viewed 
“as an aggravation of the offense, rather than as an excuse for any criminal behavior.” The com-
mon law rule was incorporated into American law. An 1847 textbook recorded that this was a 
“long established maxim of judicial policy, from which perhaps a single dissenting voice cannot 
be found.”29

The rule that intoxication was not a defense began to be transformed in the nineteenth 
century. Judges attempted to balance their disapproval toward alcoholism against the fact that 
inebriated individuals often lacked the mental capacity to formulate a criminal intent. Courts 
created a distinction between offenses involving a specific intent for which voluntary intoxi-
cation was an excuse and offenses involving a general intent for which voluntary intoxication 
was not recognized as an excuse. An individual charged with a crime requiring a specific intent 
was able to introduce evidence that the use of alcohol prevented him or her from forming a spe-
cific intent to assault an individual with the intent to kill. A defendant who proved successful 
would be held liable for the lesser offense of simple assault. As noted by the California Supreme 
Court, the difference between an intent to commit a battery and an intent to commit a battery 
for the purpose of raping or killing “may be slight, but it is sufficient to justify drawing a line 
between them and considering evidence of intoxication in the one case and disregarding it in 
the other.”30

MPC Section 2.08(1)(2) accepts the common law’s distinction between offenses based on 
intent and substitutes “knowledge” or “purpose” for a specific intent and “negligence or reckless-
ness” for a general intent. The commentary to the code notes that it would be unfair to punish 
an individual who, due to inebriation, lacks “knowledge or purpose,” even when this results from 
voluntary intoxication.31

Professor Jerome Hall observes that in practice, the hostility toward the inebriated defendant 
has resulted in the voluntary intoxication defense only being recognized in isolated instances, 
typically involving intentional killing.32 Courts have placed a heavy burden on defendants seeking 
to negate a specific intent. Even the consumption of large amounts of alcohol is not sufficient. The 
New Jersey Supreme Court observed that there must be a showing of such a “great prostration of 
the faculties that the requisite mental state was totally lacking. . . . [A]n accused must show that 
he was so intoxicated that he did not have the intent to commit an offense. Such a state of affairs 
will likely exist in very few cases.” This typically requires an evaluation of the quantity and period 
of time that an intoxicant was consumed, blood alcohol content, and the individual’s conduct and 
ability to recall events.33

The contemporary trend is to return to the original common law rule and refuse to recog-
nize a defense based on voluntary alcoholism. Twelve states do not recognize the alcoholism 

purpose of the killings was to increase his self-esteem 
and that the wounded and dead were “collateral dam-
age.” He stated that following the shootings he felt 
“calm and collected” and “successful in the mission.”

Dr. Jonathan Woodcock interviewed Holmes four 
days following the attack and concluded that he was 
legally insane. Woodcock testified that Holmes had a 
family history of mental illness, that as a child he was 
frightened of “Nail Ghosts” that would hammer on the 
walls at night, and that he had attempted suicide at age 

eleven. Holmes according to Dr. Woodcock was in the 
grip of an uncontrollable psychotic compulsion to kill. 
According to Dr. Woodcock, Holmes transitioned from 
suicide to homicide following the end of his romantic 
relationship with a fellow graduate student.

The jury of nine women and three men found 
Holmes guilty on all 165 counts, although one juror 
refused to endorse capital punishment, and as a 
result, Holmes was sentenced to life imprisonment. 
Would you have voted to sentence Holmes to death?


