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“utterly without redeeming social importance.”43 The lack of protection afforded to obscenity is 
based on several public policy considerations:

Protection of the Community. A community is entitled to protect itself against threats to the 
moral fabric of society.

Antisocial Conduct. Obscenity causes antisocial conduct.

Women. Obscenity degrades women.

Communication. Obscenity produces a sexual, rather than mental, response and is a form of 
sexual communication rather than the expression of ideas.

These assertions all have been challenged. For instance, the government Report of the Commission 
on Obscenity and Pornography, in 1970, concluded that exposure to explicit sexual materials does 
not play a significant role in causing delinquent or criminal behavior.

In Miller v. California, in 1973, the U.S. Supreme Court affirmed that obscene material is not 
protected by the First Amendment and established a three-part test for obscenity. Obscenity is 
defined as a description or representation of sexual conduct that, taken as a whole by the average 
person applying contemporary community standards, has the following three qualities44:

1. Prurient Interest. Appeals to the prurient interest in sex (an obsession with obscene, lewd, or 
immoral matters).

2. Offensive. Portrays sex in a patently offensive way.

3. Value. Applying a reasonable person standard, lacks serious literary, artistic, political, or 
scientific value when taken as a whole.

In New York v. Ferber, the U.S. Supreme Court held that child pornography could be prohib-
ited despite the fact that the material did not satisfy the Miller standard. The Court upheld a New 
York law that prohibited the depiction of a child under sixteen years old in a “sexual performance,” 
defined as engaging in actual or simulated sexual activity or the lewd display of the genitals. The 
sexual performance was considered criminal under the statute regardless of whether it possessed 
literary, artistic, political, or scientific value.45

It is illegal in every state to buy, sell, exhibit, produce, advertise, distribute, or possess with 
the intent to distribute obscene material or illegal child pornography. The offense of lewdness 
involves conduct that is obscene, such as willfully exposing the genitals of one person to another 
in a public place for the purpose of arousing or gratifying the sexual desire of either individual. 
Indecent exposure generally entails an act of public indecency, including sexual intercourse, 
exposure of the sexual organs, a lewd appearance in a state of partial or complete nudity, or a lewd 
caress or fondling of the body of another person. Voyeurism involves obtaining sexual gratifi-
cation from viewing another individual’s sex organs or sexual activities and typically is punished 
under what are termed “peeping Tom laws.”

Several municipalities have expanded the definition of obscenity to include other forms of 
communication that are considered harmful. An Indianapolis ordinance, for instance, was ruled 
unconstitutional that prohibited the portrayal of women as sexual objects who enjoy pain or 
humiliation or who experience sexual pleasure in being raped or who are presented as sexual 
objects for domination or violation. The ordinance was ruled unconstitutional by the Seventh 
Circuit Court of Appeals, which held that Indianapolis was improperly penalizing speech based on 
the content of the message: Communication depicting women in the approved way was lawful no 
matter how sexually explicit, and speech portraying women in the unapproved way was unlawful 
whatever the literary or artistic value.46

11.3 California Assembly Bill 1179 
(2005), Cal. Civ. Code Ann. §§ 
1746–1746.5, prohibits the sale or 
rental of “violent video games” to 
minors unless accompanied by an 

adult, and requires their packaging to be labeled “18.” 
The act covers games “in which the range of options 
available to a player includes killing, maiming, dismem-
bering, or sexually assaulting an image of a human being, 
if those acts are depicted” in a manner that “[a] reasonable 
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