
190   ESSENTIAl CRIMINAl lAw  

resisting by any intoxicating or anesthetic substance, or any controlled substance” or where an 
individual is “unconscious of the nature of the act.”77

Several states have extended the actus reus for rape and declare that it is criminal to use a 
position of trust to cause another person to submit to sexual penetration. Texas, for instance, 
has provisions covering public servants, therapists, and nurses. Clergy are held liable for causing 
another person to submit or participate in a sexual act by “exploiting the other person’s emotional 
dependency.”78 Pennsylvania defines “forcible compulsion” to mean “physical, intellectual, moral, 
emotional or psychological force either express or implied.”79

Mens Rea
Rape at common law required that the male defendant intended to engage in vaginal intercourse 
with a woman who he knew was not his wife, through force or the threat of force. There was no 
clear guidance as to whether a defendant was required to be aware that the intercourse was with-
out the female’s consent. This issue remained unsettled for a number of years and only has been 
resolved in the last several decades with the view that rape is a general intent crime.

The majority of states accept an “objective test” that recognizes it is a defense to rape that a 
defendant honestly and reasonably believed that the rape victim consented. This doctrine was first 
recognized by the California Supreme Court in People v. Mayberry. The prosecutrix claimed that 
she had been kidnapped while shopping and had involuntarily accompanied the kidnapper to an 
apartment where she was raped by the defendant and another male. The defendant denied the 
accusations and characterized the victim’s story as “inherently improbable.”

The California Supreme Court ruled that the defendant was entitled to have the jury receive 
a mistake of fact instruction, reasoning that the state legislature must have intended that such a 
defense be available, given the seriousness of the charge. The court accordingly held that a defen-
dant who “entertains a reasonable and bona fide belief that a prosecutrix voluntarily consented to 
accompany him and to engage in sexual intercourse . . . does not possess the wrongful intent that 
is a prerequisite . . . to a conviction of rape by means of force or threat.”80

The objective test typically requires equivocal conduct, meaning that the victim’s nonconsen-
sual reactions were capable of being reasonably, but mistakenly, interpreted by the assailant as 
indicating consent. In the prosecution of heavyweight boxing champion Mike Tyson for the rape 
of a contestant in a beauty pageant that he was judging, the Indiana Court of Appeals held that 
Tyson was not entitled to a reasonable mistake of fact defense. Tyson’s testimony indicated that 
the victim freely and fully participated in their sexual relationship. The victim, on the other hand, 
testified that Tyson forcibly imposed himself on her. The appellate court ruled that “there is no rec-
itation of equivocal conduct by D.W. [the victim] that reasonably could have led Tyson to believe 
that D.W. . . . appeared to consent . . . [N]o gray area existed from which Tyson can logically argue 
that he misunderstood D.W.’s actions.”81
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CRIMINAL LAW AND PUBLIC POLICY

A 2007 Department of Justice study determined that 
one in five college women has been a victim of sexual 
assault. In 2014, California followed the recommenda-
tion of a White House task force on sexual assault on 
campus and adopted a “Yes Means Yes” law designed 
to combat sexual assaults on campus. Colleges and 
universities receiving state financial aid funds under 
the California statute are required to adopt an affirma-
tive consent standard in determining whether a sexual 
assault occurred. New York later became the second 
state to adopt a statewide, campus affirmative con-
sent law, and it is estimated that as many as eight  

hundred public and private institutions have adopted 
the “Yes Means Yes” standard. Affirmative consent 
under the California law is defined as follows:

“Affirmative consent” means affirmative, con-
scious, and voluntary agreement to engage in sexual 
activity. It is the responsibility of each person involved 
in the sexual activity to ensure that he or she has the 
affirmative consent of the other or others to engage in 
the sexual activity. Lack of protest or resistance does 
not mean consent, nor does silence mean consent.  
. . . The existence of a dating relationship between the 
persons involved, or the fact of past sexual relations 


