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PARTIES TO CRIME4

Did Gometz aid and abet the stabbing 
of the prison guard?

Three guards would escort Fountain and Silverstein (sepa-
rately), handcuffed, every time they left their cells to go to 
or from the recreation room, the law library, or the shower 
(prisoners in Marion’s control unit are confined, one to a 
cell, for all but an hour or an hour and a half a day, and 
are fed in their cells). But the guards would not be armed; 
nowadays guards do not carry weapons in the presence of 
prisoners, who might seize the weapons. . . . [That] morn-
ing, Silverstein, while being escorted from the shower to 
his cell, stopped next to Randy Gometz’s cell, and while 
two of the escorting officers were for some reason at a 
distance from him, reached his handcuffed hands into the 
cell. The third officer, who was closer to him, heard the 
click of the handcuffs being released and saw Gometz 
raise his shirt to reveal a home-made knife (“shank”)—
which had been fashioned from the iron leg of a bed— 
protruding from his waistband. Silverstein drew the knife 
and attacked one of the guards, Clutts, stabbing him 29 
times and killing him. While pacing the corridor after the 
killing, Silverstein explained that “this is no cop thing. 
This is a personal thing between me and Clutts. The man 
disrespected me and I had to get him for it.” Having gotten 

this off his chest, he returned to his cell (United States v. 
Fountain, 768 F.2d 790 [7th Cir. 1985]).

In this chapter, learn about criminal liability under the 
law of parties.

Learning Objectives

1. Know the four categories of parties to a crime 
under the common law and the two categories 
of parties to a crime used in contemporary 
statutes.

2. Describe the actus reus and mens rea of accom-
plice liability.

3. Understand the natural and probable conse-
quences doctrine.

4. Know the elements of accessory after the fact.

5. Understand the reasons that the law imposes 
vicarious liability.

INTRODUCTION

Thus far, we have established a number of building 
blocks of criminal conduct. First, there are constitu-
tional limits on the government’s ability to declare acts 
criminal. Second, actus reus requires that an individ-
ual commit a voluntary act or omission. People are 
punished for what they do, not for what they think 

or for who they are. Third, the existence of a criminal 
intent or mens rea means that punishment is limited 
to morally blameworthy individuals. Last, there must 
be a concurrence between a criminal act and a criminal 
intent. The criminal act must be established as both 
the factual cause and the legal or proximate cause of a 


