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Combat Immunity
American John Walker Lindh, the so-called American Taliban, was captured by U.S. forces in 
Afghanistan and subsequently pled guilty to supplying services to the Taliban (the Islamic fun-
damentalist ruling party of Afghanistan) and of carrying an explosive during the commission of 
a felony. Lindh’s lawyer made various arguments on his behalf, including combat immunity. 
This is the contention that, as a member of the Afghan military, Lindh was immune from criminal 
prosecution for acts of lawful combat undertaken in the defense of Afghanistan against the United 
States. The U.S. government, however, contended that Lindh was not entitled to the status of a 
legal combatant and that his acts on behalf of the Taliban regime in Afghanistan were unlawful 
criminal offenses rather than acts of lawful warfare. The standard for determining whether an indi-
vidual is a lawful or unlawful combatant is set forth in the Geneva Convention of 1949. The 
Geneva Convention is an international treaty regulating the law of war that the United States has 
signed and recognizes as part of U.S. law.

The Geneva Convention Relative to the Treatment of Prisoners of War sets forth four criteria 
an organization must meet for its members to qualify for lawful combatant status:

1. The organization must be commanded by a person responsible for his subordinates;

2. The organization’s members must have a fixed distinctive emblem or uniform recognizable 
at a distance;

3. The organization’s members must carry arms openly; and

4. The organization’s members must conduct their operations in accordance with the laws 
and customs of war.

A federal district court concluded that Lindh did not qualify as a lawful combatant. The Taliban 
lacked a coherent command structure; wore no distinctive, recognizable insignia; and, although 
they carried arms openly, failed to observe the laws and customs of war by targeting civilians.23

State Terrorism Statutes
Virtually every state has a terrorism statute to cover criminal acts that do not fall within federal 
jurisdiction. Consider the “beltway sniper” case from Virginia, Muhammad v. Commonwealth.24 The 
two defendants killed at least ten individuals as they traveled from Maryland and the District of 
Columbia through Virginia. Muhammad was sentenced to death and appealed his conviction to 
the Virginia Supreme Court.

An act of terrorism under Virginia law is an “act of violence . . . committed with the intent 
to (i) intimidate the civilian population at large or (ii) influence the conduct or activities of the 
government of the United States, a state, or locality through intimidation.” An “act of violence” 
includes a list of aggravated felonies including murder, voluntary manslaughter, mob-related felo-
nies, malicious assault or bodily wounding, robbery, carjacking, sexual assault, and arson.

The jury sentenced Muhammad to two death sentences based on his terrorist killings. The 
Virginia Supreme Court held that the provisions of the statute provided sufficient notice to ordi-
nary individuals to understand “what conduct they prohibit and do not authorize” and that the 
law did not impose “arbitrary and discriminatory enforcement.” Intimidate has been defined in 
various cases to mean “putting in fear,” and population at large requires a “more pervasive intimida-
tion of the community rather than a narrowly defined group of people. . . . We do not believe that 
a person of ordinary intelligence would fail to understand this phrase.”
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On June 5 and June 6, 2014, British newspaper the 
Guardian and the Washington Post disclosed that an 
anonymous source had leaked classified information 

that the U.S. government was requiring large telecom-
munications providers to turn the telephone numbers 
dialed by Americans over to the National Security 


