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How should we balance the interest in freedom of thought and imagination against the social 
interest in the early detection and prevention of social harm in the case of an individual who 
records dreams of child molestation in his or her private diary?

A VOLUNTARY CRIMINAL ACT
A more problematic issue is the requirement that a crime consist of a voluntary act. The Indiana 
Criminal Law Study Commission, which assisted in writing the Indiana statute on criminal con-
duct, explains that voluntary simply means a conscious choice by an individual to commit or not 
to commit an act.3 Professor Joshua Dressler compares an involuntary movement to the branch of 
a tree that is blown by the wind into a passerby. A voluntary act may involve pulling the trigger of 
a gun, hitting a victim, moving your mouth and inciting a riot, or offering another person money 
to commit a murder.4

The requirement of a voluntary act is based on the belief that it would be fundamentally unfair 
to punish individuals who do not consciously choose to engage in criminal activity and who 
therefore cannot be considered morally blameworthy. There also is the practical consideration 
that there is no need to deter, incapacitate, or rehabilitate individuals who involuntarily engage in 
criminal conduct.5

Once again, a voluntary act “requires an ability to choose which course to take—i.e., an ability 
to choose whether to commit the act that gives rise to criminal liability.”6 Consider several cases in 
Table 3.1 in which courts were required to determine whether to hold defendants criminally liable 
who claimed that they should be acquitted because they had committed an involuntary act.

An individual driving an automobile is not held liable for an unanticipated stroke or heart 
attack that involuntarily causes an accident and the death of another. Courts reason that the death 
resulted from an unanticipated, involuntary act. However, these types of situations can be compli-
cated. Consider the frequently cited case of People v. Decina, in which the defendant was convicted 
of negligent homicide. The defendant’s automobile jumped a curb and killed four children. The 
appellate court affirmed Decina’s conviction despite the fact that the accident resulted from an 

Sample of Court Decisions on Involuntary Acts

Involuntary Act Court Decision

Sleepwalking The Kentucky Supreme Court ruled that a defendant, who claimed that he was a 
“sleepwalker,” should not be convicted in the event that he was “unconscious when he 
killed the deceased.” See Fain v. Commonwealth, 78 Ky. 183 (1879).

Reflex Action A California court of appeals concluded that the evidence supported the “inference” that 
a defendant who had been wounded in the abdomen had shot and killed a police officer 
as a reflex action and was in a “state of unconsciousness.” See People v. Newton, 87 
Cal. Rptr. 394 (Cal. App. 1970).

Drugs in Jail Eaton was arrested for driving with his headlights turned off and failed a field sobriety 
test. He was arrested for DUI and taken to the county jail where he was searched, the 
officers seized methamphetamine, and he was charged with possession of a controlled 
substance. The prosecutor sought a sentence enhancement because Eaton introduced 
the narcotics into the county jail. The Washington Supreme Court held that Eaton was 
“forcibly taken” to the county jail and that a sentence enhancement could not be lawfully 
imposed. See State v. Eaton, 229 P.3d 704 (Wash. 2010). An Arizona appellate court 
based on similar facts held that the defendant’s possession of a controlled substance 
was “voluntary in that, after being advised of the consequences of bringing drugs into 
the jail, [he] consciously chose to ignore the officers’ warnings, choosing instead to 
enter the jail in possession of cocaine. Under these circumstances, the [defendant] was 
the author of his own fate.” See State v. Alvarado, 200 P.3d 1037 (Ariz. App. 2008).

Table 3.1 Involuntary Acts


