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between the trunk and rear seat. Jewell testified at trial that he had seen the special compartment 
when he opened the trunk and that he did not investigate further. The jury convicted Jewell of drug 
possession and concluded that if Jewell was not actually aware of the marijuana, his “ignorance was 
solely and entirely a result of a conscious purpose to avoid learning the truth.”26

The Legal Equation

Possession 	 =	 Knowledge of presence of object

	 +	 exercise of dominion and control

	 +	 knowledge of character of object.

MENS REA CRIMINAL INTENT
In the last section, we noted that a criminal offense ordinarily requires the concurrence between a 
criminal act (actus reus) and a criminal intent (mens rea) that cause a social harm prohibited under 
the law. The prosecutor is required to establish beyond a reasonable doubt that the defendant pos-
sessed the required criminal intent.

It is said that one of the great contributions of the common law is to limit criminal punish-
ment to “morally blameworthy” individuals who consciously choose to cause or to create a risk of 
harm or injury. Individuals are punished based on the harm caused by their decision to commit 
a criminal act rather than because they are “bad” or “evil people.” Former Supreme Court justice 
Robert Jackson observed that a system of punishment based on a criminal intent is intended to 
direct punishment at individuals who consciously choose between “good and evil.” Justice Jackson 
noted that this emphasis on individual choice and free will assumes that criminal law and punish-
ment can deter people from choosing to commit crimes, and that those who do engage in crime 
can be encouraged through the application of punishment to develop a greater sense of moral 
responsibility in the future.27

We all pay attention to intent in evaluating individuals’ behavior. You read in the newspaper 
that a rock star shot and killed one of her friends. There is no more serious crime than murder; 
yet, before condemning the killer, you want to know what was on her mind. The rock star may 
have intentionally aimed and fired the weapon. On the other hand, she may have aimed and fired 
the gun, believing that it was unloaded. We have the same act but a different reaction, based on 
whether the rock star intended to kill her friend or acted in a reckless fashion. As former Supreme 
Court justice Oliver Wendell Holmes Jr. famously observed, “even a dog distinguishes between 
being stumbled over and being kicked.”28

It is a bedrock principle of criminal law that a crime requires an act or omission and a criminal 
intent. The importance of a criminal intent is captured by a frequently quoted phrase: “There can 
be no crime, large or small, without an evil mind” (actus non facit reum nisi mens sit rea).29

The common law originally punished criminal acts and paid no attention to the mental ele-
ment of an individual’s act. The killing of another was murder, whether committed intentionally or 
recklessly. Canon, or religious law, with its stress on sinfulness and moral guilt, helped to introduce 
the idea that punishment should depend on an individual’s “moral blameworthiness.” This came 
to be fully accepted in the American colonies. In 1978, the Supreme Court observed that mens rea is 
now the “rule of, rather than the exception to, the principles of American jurisprudence.”30 There 
are two primary reasons that explain why the criminal law requires “moral blameworthiness.”

1.	 Responsibility. It is just and fair to hold a person accountable who intentionally chooses to 
commit a crime.

2.	 Deterrence. Individuals who act with a criminal intent pose a threat to society and should be 
punished in order to discourage them from violating the law in the future and in order to 
deter others from choosing to violate the law.


