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A person is not responsible for criminal conduct if at the time of such conduct as a result 
of mental disease or defect he lacks substantial capacity either to appreciate the crimi-
nality [wrongfulness] of his conduct or to conform his conduct to the requirements of 
law. . . . The terms “mental disease or defect” do not include an abnormality manifested 
only by repeated criminal or otherwise antisocial conduct.

The ALI test modifies M’Naghten by providing that a defendant may lack a substantial capacity 
to appreciate rather than know the criminality of his or her conduct. This is intended to highlight 
that a defendant may be declared legally insane and still know that an act is wrong because he 
or she still may not appreciate the full harm and impact of his or her criminal conduct. In other 
words, a defendant may know that sexual molestation is wrong without appreciating the harm a 
sexual attack causes to the victim.

The ALI’s more tolerant and broader view of legal insanity was adopted by a number of states 
and by the federal judiciary. The test later was abandoned by all but a handful of state and federal 
courts following Hinckley’s successful reliance on the insanity defense in his attempted assassina-
tion of President Reagan in 1981. The trend is to follow the lead of the U.S. Congress and to adopt 
the standard articulated in the Insanity Defense Reform Act of 1984.

The Legal Equation

Substantial capacity test	 =	 Mental disease or defect

	 + 	substantial incapacity

	 +	 �to appreciate criminality (wrongfulness) of an act or 
to conform conduct to requirements of the law.

Federal Standard
The U.S. Congress in the Insanity Defense Reform Act of 1984 returned to the M’Naghten 
standard and abandoned the volitional prong of the ALI test. The act states that in federal courts

[i]t is an affirmative defense to a prosecution under any federal statute that, at the time of 
the commission of the acts constituting the offense, the defendant, as a result of a severe 
mental disease or defect, was unable to appreciate the nature and quality or the wrong-
fulness of his acts. Mental disease or defect does not otherwise constitute a defense.23

In United States v. Duran, in 1996, the District of Columbia Court of Appeals applied this new 
standard in upholding a jury’s rejection of the insanity defense of Francisco Martin Duran who had 
attempted to assassinate President Bill Clinton.24

Burden of Proof
The defendant possesses the initial burden of going forward in every state. The defendant is presumed 
sane until evidence is produced challenging this assumption. The defendant’s burden varies and 
ranges from a “reasonable doubt” to “some evidence,” “slight evidence,” or a “scintilla of evidence.”25

The prosecution at this point in a number of states is required to establish the defendant’s 
sanity beyond a reasonable doubt. In roughly half of the states, however, the defendant pos-
sesses the burden of proving his or her insanity by the civil standard of a preponderance of the 
evidence. In the federal system and in a small number of states, the defendant has the burden of 
establishing insanity by “clear and convincing evidence.” Clear and convincing evidence requires 
the defendant to establish that it is “substantially more likely than not that it is true.” This is a 
higher standard than a preponderance of the evidence and a slightly less demanding standard 
than beyond a reasonable doubt, which is the test required for a criminal conviction. Although 
placing this burden of proof on the defendant is controversial, the federal courts have held that 
this is constitutional.26


