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2 CONSTITUTIONAL 
LIMITATIONS

Did Elonis’s Facebook post constitute 
a criminal threat?

Anthony Douglas Elonis . . . began “listening to more vio-
lent music” and posting self-styled “rap” lyrics inspired 
by the music. Eventually, Elonis changed the user name 
on his Facebook page from his actual name to a rap-style 
nom de plume, “Tone Dougie,” to distinguish himself from 
his “on-line persona.” The lyrics Elonis posted as “Tone 
Dougie” included graphically violent language and imag-
ery. This material was often interspersed with disclaimers 
that the lyrics were “fictitious,” with no intentional “resem-
blance to real persons.” Elonis posted an explanation to 
another Facebook user that “I’m doing this for me. My writ-
ing is therapeutic.” . . . Elonis posted a photograph of him-
self and a co-worker at a “Halloween Haunt” event . . . In 
the photograph, Elonis was holding a toy knife against his 
co-worker’s neck, and in the caption Elonis wrote, “I wish.” 
. . . Elonis’s posts frequently included crude, degrading, 
and violent material about his soon-to-be ex-wife. Shortly 
after he was fired, Elonis posted an adaptation of a satiri-
cal sketch that he and his wife had watched together. . . . 
[A] comedian explains that it is illegal for a person to say 
he wishes to kill the President, but not illegal to explain 
that it is illegal for him to say that. When Elonis posted 
the script of the sketch, however, he substituted his  
wife for the President. . . . (Elonis v. United States, 575 
U.S. __ [2015])

In this chapter, learn about criminal threats and free-
dom of expression.

Learning Objectives

1. Know the rule of legality.

2. Appreciate the distinction between bills of attain-
der and ex post facto laws.

3. Understand the importance of statutory clarity 
and know the legal test for identifying laws that 
are void for vagueness.

4. Know the three levels of scrutiny under the Equal 
Protection Clause.

5. Appreciate the importance of freedom of expres-
sion and the categories of expression that are 
not protected by the First Amendment.

6. Understand the constitutional basis for the right 
to privacy and the type of acts that are protected 
within the “zone of privacy.”

7. Know how the Supreme Court’s interpretation of 
the Second Amendment right to bear arms has 
evolved in the past few years.

8. Appreciate the meaning of the Eighth Amendment 
prohibition on cruel and unusual punishment.


