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The Physical Proximity and Substantial Step Tests
You are likely understandably confused by the broad and uncertain nature of the law of attempt. 
Keep in mind that the fundamental question is whether the law of attempt should be concerned 
with a defendant’s intent or with the proximity of his or her acts to the completion of a crime.

An illustration of the difference between the substantial step test and the physical proximity 
test is Commonwealth v. Gilliam. Gilliam was a prisoner at the Dallas State Correctional Institution, 
and correctional officers discovered that the bars on the window in his cell had been cut and were 
being held in place by sticks and paper. A search of the cell revealed vise grips concealed inside 
Gilliam’s mattress, and two knotted extension cords attached to a hook were found in a box of 
clothing. The vise grips were sufficiently strong to cut through the barbed wire along the top of the 
fence surrounding the prison compound, and the extension cords presumably were to be used to 
scale the surrounding penitentiary wall. A Pennsylvania superior court ruled that Gilliam’s sawing 
through the bars and gathering of tools indicated a clear intent to escape from prison and consti-
tuted a substantial step under the MPC. The court, however, noted that these same acts would not 
constitute an attempt under a test that required that an act come close to the completion of the 
crime, because a number of additional steps were required to escape from the prison.13

A number of states avoid the complexities of attempt by providing that preparation for spe-
cific offenses constitutes a crime. For instance, California Penal Code Section 466 provides the 
following:

Every person having upon him or her in his or her possession a picklock, crowbar,  
keybit, . . . or other instrument or tool with intent feloniously to break or enter into any 
building . . . is guilty of misdemeanor.14

You Decide 5.1 Kerry Van Bell was convicted 
of attempted rape of a child. The 
defendant was contacted by a 
police undercover agent who 
stated that she had a foster child 

who was available for sexual relations for money. Bell 
met with the undercover officer and expressed unhappi-
ness that the child was not with the undercover agent. 
They negotiated a price for intercourse with the four-
year-old foster child. Bell nodded his head at the price of 
$200 and agreed to follow the undercover officer to Elm 
Street by Elm Park roughly one mile away where the 
agent represented that the child was located. As the 

undercover officer exited Van Bell’s car, she signaled to 
nearby police officers who arrested Van Bell as his vehi-
cle began to pull out of his parking spot and turn toward 
the exit of the parking lot, in the direction of Elm Park. 
The court stated that in determining whether a defen-
dant is guilty of an attempt in Massachusetts “we look 
to the actions left to be taken, or the ‘distance or gap 
between the defendant’s actions and the (unachieved) 
goal of the consummated crime—the distance must be 
relatively short, the gap narrow, if the defendant is to be 
held guilty of a criminal attempt.’” Was Van Bell guilty of 
attempted rape of a child? See Commonwealth v. Kerry 
Van Bell, 917, N.E.2d 740 (Sup. Jud. Ct. Mass. 2009).

You can find the answer at study.sagepub.com/lippmaness2e

IMPOSSIBILITY
Consider whether the following defendants should be held liable for an attempted offense.

•• A pickpocket reaches into your pocket, only to find that there is no wallet.
•• An individual hands $100 to a seller in an effort to purchase narcotics and is arrested by the 

police before the seller is able to hand over what is later revealed to be baking powder.
•• A doctor begins to perform an illegal abortion on a woman who is, in fact, a government 

undercover agent who is not pregnant.
•• In an attempt to kill a romantic rival, an individual enters the rival’s bedroom and shoots 

into the bed, not realizing that it is empty.
•• A male forces himself on a sleeping female with the belief that she did not consent and then 

discovers that the victim died of a heart attack an hour prior.

Read Bolton v.  
State and Young  
v. State on the 
study site: study 
.sagepub.com/
lippmaness2e.


