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A recent development in the law of trespass is the felony of computer trespassing. New York’s 
law punishes an individual who “intentionally and without authorization” accesses a computer, 
computer system, or network with the intent to delete, damage, destroy, or disrupt a computer, 
computer system, or computer network.

Model Penal Code

Section 221.2. Criminal Trespass
(1)	 A person commits an offense if, knowing that he is not licensed or privileged to do so, he 

enters or surreptitiously remains in any building or occupied structure, or separately 
secured or occupied portion thereof. An offense under this Subsection is a misdemeanor 
if it is committed in a dwelling at night. Otherwise it is a petty misdemeanor.

(2)	 A person commits an offense if, knowing that he is not licensed or privileged to do so, he 
enters or remains in any place as to which notice against trespasser is given by:

(a)	actual communication to the actor; or

(b)	posting in a manner prescribed by law or reasonably likely to come to the attention of 
intruders; or

(c)	fencing or other enclosure manifestly designed to exclude intruders.

An offense under this Subsection constitutes a petty misdemeanor if the offender defies 
an order to leave personally communicated to him by the owner of the premises or other 
authorized person. Otherwise it is a violation (punishable by fine).

(3)	 It is an affirmative defense to prosecution under this Section that:

(a)	a building or occupied structure involved in an offense under Subsection (1) was aban-
doned; or

(b)	the premises were at the time open to members of the public and the actor complied 
with all lawful conditions imposed on access to or remaining in the premises; or

(c)	the actor reasonably believed that the owner of the premises or other persons empow-
ered to license access thereto, would have licensed him to enter or remain.

Analysis
•• An accused is guilty of trespass and a petty misdemeanor in the event that the accused 

knows that he or she lacks permission to enter and nevertheless enters or surreptitiously 
(hiding) remains in any building or occupied structure. This is a misdemeanor if committed 
in a dwelling at night and is a petty misdemeanor if committed during the daytime.

•• It is a violation (fine) to enter any other “place” without authorization in which a notice 
against trespass is posted or in which a prohibition against trespass is clear from the enclo-
sure surrounding the area. This is a petty misdemeanor where the trespasser defies an order 
personally communicated to him.

•• The code requires knowledge of trespass. An individual who accidentally enters on property 
or mistakenly believes that he or she possesses authorization to enter or remain upon prop-
erty is not guilty of a trespass.

•• There are three affirmative defenses to trespass.

The Legal Equation

Criminal trespass	 =	 �Entry or remaining on the property of another without 
authorization

	 +	 purposely, knowingly, or strict liability.


