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CONTEMPT
The English common law recognized the inherent authority of judges to hold an individual in 
contempt who interfered with the functioning of the court. An individual held in contempt of 
court is referred to as the contemnor. The U.S. Supreme Court has recognized that courts cannot 
function unless they have the authority to enforce orders and to punish individuals with contempt 
who disrupt the judicial proceedings.65

Courts exercise two types of contempt power, civil contempt and criminal contempt. 
Civil contempt is not part of criminal law, and we will focus most of our attention on criminal 
contempt. Keep in mind that the difference between civil and criminal contempt is not always 
crystal clear.

Civil contempt is disobedience to an order or direction of the judge by one of the litigants 
in a judicial proceeding. The contemnor may be jailed or fined or both by the judge until he or 
she obeys the order of the court. The purpose of the penalty is to coerce the individual to comply 
with the court order rather than to punish him or her. The judge, before ordering incarceration, 
is required to find that the individual is capable of complying with the order. An individual, for 
example, may not be incarcerated who lacks the money to pay the alimony or child support 
ordered by the court to be paid to his or her spouse.66 In Bernard v. Smith, a Tennessee appellate 
court overturned Smith’s contempt citation, noting that the trial court acknowledged in its final 
order that “[Smith] was not in a financial position to pay the entire amount of child support that 
he was ordered to pay. [T]he evidence was insufficient to prove that he had the ability to pay the 
amount ordered at that time and that his failure to pay was willful.”67

One of the most well-known examples of the exercise of the contempt power involves Susan 
McDougal, who refused to answer questions put to her before a grand jury investigating allegations 
of corruption against President Bill Clinton resulting from his tenure as governor in Arkansas. In 
1996, McDougal was incarcerated for eighteen months, and she spent eight months in solitary 
confinement at various federal correctional institutions.

Criminal contempt protects the efficient and effective functioning of the legal system and is 
directed against acts intended to impede or interfere with the justice process or that demonstrate 
a lack of respect for the court by denigrating, demeaning, or disregarding the judge. Congress and 
state legislative bodies also have the power to hold individuals in contempt of Congress and of the 
legislature.

The Judiciary Act of 1789, which established the federal judicial system, recognized that courts 
possessed the power of contempt. The modern federal contempt power is set forth in various stat-
utes. The most important of these laws is 18 U.S.C. § 401, which grants the federal courts broad 
contempt powers:

A court of the United States shall have the power to punish by fine or imprisonment, at its 
discretion, such contempt of its authority, and none other, as

1.	 Misbehavior of any person in its presence or so near thereto as to obstruct the admin-
istration of justice;

2.	 Misbehavior of any of its officers in their official transactions;

3.	 Disobedience or resistance to its lawful writ, process, order, rule, decree, or command.

misplaced or lost, or even fabricated. Forensic 
experts also may misrepresent the statistical sig-
nificance of their analysis.

Defense attorneys, at times, lack the experience 
and expertise of prosecutors. They typically do not 

have the same resources as prosecutors and are not 
able to hire forensic experts or investigators.

Do you believe that there is a problem of wrongful 
convictions in the United States, or is the seriousness 
of the problem of wrongful convictions greatly exagger-
ated? Can we prevent wrongful convictions?


