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(b) neither the Code nor other law defining the offense provides exceptions or defenses 
dealing with the specific situation involved; and

(c) a legislative purpose to exclude the justification claimed does not otherwise plainly appear.

(2) When the actor was reckless or negligent in bringing about the situation requiring a 
choice of harms or evil or in appraising the necessity for his conduct, the justification 
afforded by this Section is unavailable in a prosecution for any offense for which reckless-
ness or negligence, as the case may be, suffices to establish culpability.

Analysis
The commentary to the MPC observes that the letter of the law must be limited in certain circum-
stances by considerations of justice. The commentary lists some specific examples:

1.• Property may be destroyed to prevent the spread of a fire.

2.• The speed limit may be exceeded in pursuing a suspected criminal.

3.• Mountain climbers lost in a storm may take refuge in a house or seize provisions.

4.• Cargo may be thrown overboard or a port entered to save a vessel.

5.• An individual may violate curfew to reach an air-raid shelter.

6.• A druggist may dispense a drug without a prescription in an emergency.

Several steps are involved under the MPC:

 • A Belief That Acts Are Necessary to Avoid a Harm. The actor must “actually believe” the act is 
necessary or required to avoid a harm or evil to him- or herself or to others. A druggist who 
sells a drug without a prescription must be aware that this is an act of necessity rather than 
ordinary lawbreaking.

 • Comparative Harm or Evils. The harm or evil to be avoided is greater than that sought to be 
prevented by the law defining the offense. Human life generally is valued above property. A 
naval captain may enter a port from which the vessel is prohibited to save the life of a crew 
member. The question of whether an individual has made the proper choice is determined 
by the judge or jury rather than by the defendant’s subjective belief.

 • Legislative Judgment. A statute may explicitly preclude necessity; for instance, prohibiting 
abortions to save the life of the mother.

 • Creation of Harm. The individual did not intentionally, negligently, or  recklessly  create the 
harm or negligently or recklessly misperceive the necessity to act.  The boat captain who 
knowingly sets sail in a severe storm cannot rely on the necessity defense to justify docking 
the boat on a stranger’s pier.

 • Alternatives. An absence of legal alternatives.

The Legal Equation

Necessity = Criminal action believed to be necessary to prevent a harm

 +  the harm prevented is greater than will result from the criminal act

 +  absence of legal alternatives

 + legislature did not preclude necessity

 + did not intentionally, negligently, or recklessly create the harm.


