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to flush out the whole truth with the tools of adversary examination.” Do you agree with the 
Supreme Court’s decision in Bronston?

Tammy Thomas, a former professional cyclist, was prosecuted for several counts of perjury 
during a grand jury investigation into the distribution of anabolic steroids and money laundering. 
Thomas answered “No” to the question, “Did you take anything that Patrick Arnold gave you?” 
Thomas contended her answer was literally true because she had bargained for and purchased  
steroids and the steroids were not “given” to her. The court held that both the prosecutor and Thomas 
reasonably understood that the term gave was being used as synonymous with sell and buy.26

What is the required intent for perjury? A false statement must be made with knowledge of 
its falsity. Some statutes also provide that the statement must be made with an intent to deceive. 
In practice, a defendant who knows that a statement is untrue likely made the statement with the 
intent to mislead.

A perjured statement is required to be “material” to the proceedings. The prosecution must 
demonstrate beyond a reasonable doubt that the statement was “capable of influencing the tribu-
nal on the issue before it,” or that the statement “has a natural tendency to influence, impede or 
dissuade [a grand jury] from pursuing its investigation.” In other words, an immaterial statement is 
a statement that is not important to reaching a verdict. This is a broad standard, and courts rarely 
find that testimony is “immaterial.”27

Several interesting aspects to proving perjury are discussed below.

Two-witness rule. The MPC adopts the common law two-witness rule, which also is followed by 
federal courts and most state courts in perjury prosecutions. The rule provides that a conviction for 
perjury is required to be based on the testimony of two witnesses or must be based on the testimony 
of one witness and supporting (corroborating) evidence such as a confession or a document. The rea-
son for this rule is that courts want to avoid a “swearing contest” between a defendant who asserts 
that he or she was truthful and a witness who alleges that the defendant’s statement was false.

Inconsistent statements. The federal false declaration statute and various state statutes provide that 
when a defendant has made inconsistent statements under oath within the period of the stat-
ute of limitations, the prosecution may establish falsity by offering both statements into evidence 
without specifying which of the two statements is false. The defendant may offer the defense that 
he or she genuinely believed at the time that each of the statements was true.28

Recantation. MPC Section 241.1(3), the federal false declaration statute, and various state statutes 
recognize the recantation defense as a bar to criminal prosecution. The defense applies when in 
the same “continuous” proceeding, an individual states that an earlier statement was false. The 
recantation must take place before the perjury “substantially affected the proceedings” and before 
it became manifest “that the falsification was or would be exposed.” An individual is not entitled 
to the recantation defense who waits for the prosecution to raise the falsehood and then corrects 
the statement. The thinking behind the recantation defense is that it creates an incentive for 
defendants to correct false statements.29

The Legal Equation

Perjury	 =	 knowledge of false statement

	 +	 made under oath

	 +	 material to the proceedings.

13.2 Charles Nickels, a Chicago 
police officer, was given a share of 
payoffs paid by illegal gambling 
interests and bar owners to 
Dawson, a former Chicago police 

officer, and to Cello, a suspended officer. In return, the 
gamblers were protected from arrest, and the taverns 
were able to disregard city regulations. Dawson and Cello 
made the payments in secrecy to Nickels and to sixteen 
other members of the police vice squad at a local hotel. 

You Decide


