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involved in an accident while driving the stolen car.”36 In Lester v. State, although the defendant 
“believed the police were following him,” he was not fleeing the scene of the crime, and “his 
reckless driving was too [distant] from the grand theft of the car the previous evening to support 
a felony murder conviction.”37 These cases are distinguished from a situation in which a fatal 
accident occurred while the defendant was fleeing the scene of the robbery with the police in 
high-speed pursuit.38

Keep in mind that under the theory of accomplice liability, all the co-felons will be liable 
for a killing committed in furtherance of the felony that is the natural and probable result of 
the crime.

Felony murder can become complicated where a nonfelon, such as a police officer or vic-
tim, kills one of the felons or a bystander. In Campbell v. State, a police officer killed an armed 
fleeing felon who had robbed a taxicab driver. An unarmed co-felon was later apprehended by 
another officer and was charged with the first-degree murder of his co-felon. The Maryland Court 
of Appeals adopted the agency theory of felony murder that limits criminal liability to the 
acts of felons and co-felons and acquitted the defendant.39 This theory was first stated by the 
Massachusetts Supreme Judicial Court in Commonwealth v. Campbell, which held that a felon was 
criminally responsible only for acts “committed by his own hand or by some one acting in concert 
with him in furtherance of a common object or purpose” and that a felon is not liable for the acts 
of a “person who is his direct and immediate adversary . . . [who is] actually engaged in opposing 
and resisting him and his confederates.”40

Other courts have adopted a proximate cause theory of felony murder that holds 
felons responsible for foreseeable deaths that are caused by the commission of a dangerous fel-
ony. In Kinchion v. State, the defendant acted as a lookout while his armed accomplice entered 
a store. The clerk shot and killed Kinchion’s co-conspirator in self-defense, and Kinchion was 
convicted of first-degree felony murder. The Oklahoma court affirmed the defendant’s con-
viction, explaining that his planning and carrying out of the armed robbery “set in motion 
‘a chain of events so perilous to the sanctity of human life’ that the likelihood of death was 
foreseeable.”41

Consider whether this doctrine makes sense. Oliver Wendell Holmes Jr., in his famous book 
The Common Law, argues that if a felon stealing chickens accidentally kills a farmer, the defendant 
should be punished for reckless homicide rather than felony murder. Why should the prosecu-
tor rely on felony murder rather than establishing the elements of implied malice second-de-
gree murder? Note that Holmes argues that prosecuting the defendant for felony murder serves  
little purpose because few chicken thieves will be deterred from stealing chickens by a conviction 
of the thief for felony murder, and it would not occur to most chicken thieves to carry a weapon 
in any event.42

The MPC shares Holmes’s point of view and restricts felony murder to killings that are com-
mitted under certain circumstances. Section 210.2 punishes, as a felony of the first degree, killings 
committed purposely or knowingly as well as killings that result from “circumstances manifesting 
extreme indifference to the value of human life.” Reckless indifference is presumed when a killing 
is committed during the commission, attempted commission, or flight from a robbery, sexual 
attack, arson, burglary, kidnapping, or felonious escape. The jury must find beyond a reasonable 
doubt that the defendant possessed a reckless indifference to human life. Would you recognize 
felony murder if you were drafting a new criminal code for your state?

The Legal Equation

Felony murder	 =	 Killing of another

	 +	 intent to commit a dangerous felony

	 +	 killing during perpetration of a dangerous felony

	 +	 caused by felon or co-felon as a consequence of the felony.
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