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THE COMMON LAW OF RAPE
The common law treated rape as a capital crime punishable by death.39 In the United States, 
only homicide has been historically considered more serious than rape. In 1925, nineteen states 
and the District of Columbia, as well as the federal government, punished rape with capital  
punishment. This was particularly controversial because the penalty of death for rape was almost 
exclusively employed against African Americans, particularly when accused of raping Caucasian 
women. By 1977, only Georgia provided capital punishment for rape. In that same year, the 
U.S. Supreme Court declared the death penalty for rape unconstitutional on the grounds that it 
was disproportionate to the harm caused by the rape.40 This holding was affirmed in Kennedy v. 
Louisiana, in which the Court held that the death penalty was excessive punishment for the rape 
of a child.41

Today, most states divide rape into degrees of seriousness that reflect the circumstances of the 
offense. Aggravated rape may result in incarceration for a significant period of time and, in some 
jurisdictions, for life in prison. As discussed below, the term rape has been replaced in a number of 
state statutes by the term sexual assault.

The law of rape was rooted in the notion that a man’s daughters and wife were his property, 
and that rape involved a trespass on a male’s property rights. In fact, for a brief period of time, the 
common law categorized rape as a trespass subject to imprisonment and fine. William Blackstone 
recounts that under ancient Hebraic law, the rape of an unmarried woman was punishable by a 
fine of fifty shekels paid to the woman’s father and by forced marriage without the privilege of 
divorce. The commentary to the MPC observes that the notion of “the wife as chattel” is illustrated 
by the fact that as late as 1984, forty states recognized a “marital exemption” that provided that 
a husband could not be held liable for the rape of his wife. Seventeenth-century English jurist Sir 
Matthew Hale explained that this exemption was based on the fact that a wife by “matrimonial 
consent and contract” had forfeited the privilege of refusing sexual favors to her husband.42

The law of rape is no longer an expression of property rights and today is designed to punish 
individuals who violate a victim’s bodily integrity, psychological health and welfare, and sexual 
independence. The stigma and trauma that result from rape contribute to the reluctance of rape 
victims to report the crime to law enforcement authorities. Another factor contributing to the 
hesitancy of victims to report a rape is a lack of confidence that the criminal justice system will 
seriously pursue the prosecution and conviction of offenders.43

The criminal justice system is fairly effective in prosecuting what Professor Susan Estrich calls 
“real rape,” or cases in which the victim is attacked by an unknown male. In such instances, the 
prosecution has little difficulty in demonstrating that the victim was forcibly subjected to sexual 
molestation. A greater challenge is presented in the area of so-called acquaintance rape, or date 
rape. In these cases, although no less serious, the perpetrator typically admits that sexual inter-
course occurred and claims that it was consensual, while the victim characterizes the interaction 
as rape.44 The reluctance to report rape may be most prevalent in the largely undocumented area 
of same-sex rape, which is a particularly serious problem in correctional institutions.45

In reading about rape, keep in mind that jurors and judges are likely to bring a host of preju-
dices and preconceptions regarding the proper behavior of men and women to their consideration 
of the facts. Although rape is categorized as a sexual offense, commentators stress that rape is a 

and Sarah told him that she had been trying to tell him 
to leave her alone for months. Defendant sent her an 
e-mail that day in which he said that he “just need[ed] 
a friend” and that he was “only asking for some closure 
now.” Kevin later approached Sarah between classes at 
school, and her boyfriend stepped between them. The 

prosecution argued that the defendant engaged in a 
course of conduct that “would cause a reasonable per-
son to fear for his or her physical safety or would cause 
a reasonable person substantial emotional distress.”

Would you convict Kevin of stalking Sarah? State v. 
Ellis, 979 A.2d 1023 (Vt. 2009).

You can find the answer at study.sagepub.com/lippmaness2e


