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In 2003, in Virginia v. Black, the U.S. Supreme Court held unconstitutional a Virginia law 
prohibiting cross burning with “an intent to intimidate a person or group of persons.”54 This law, 
unlike the St. Paul statute, did not discriminate on the basis of the content of the speech. The 
Court, however, determined that the statute’s provision that the jury is authorized to infer an 
intent to intimidate from the act of burning a cross without any additional evidence “permits a 
jury to convict in every cross burning case in which defendants exercise their constitutional right 
not to put on a defense.” This provision also makes “it more likely that the jury will find an intent 
to intimidate regardless of the particular facts of the case.” The Virginia law failed to distinguish 
between cross burning intended to intimidate individuals and cross burning intended to make a 
political statement by groups such as the Ku Klux Klan that view the flaming cross as a symbolic 
representation of their political point of view.

FREEDOM OF ASSEMBLY
The First Amendment right to freedom of nonviolent public assembly is integral to the ability 
of individuals to organize to influence public policy. In DeJonge v. Oregon, the Supreme Court 
stated that freedom of peaceful assembly is as fundamental as freedom of speech and the press to 
democracy.55

Demonstrations have been an important mechanism for groups of people to express their col-
lective views on issues ranging from abortion to civil rights to immigration.

TIME, PLACE, AND MANNER RESTRICTIONS
The Supreme Court has upheld the reasonableness of laws that restrict the time, location, and 
manner of individuals’ exercise of freedom of speech and assembly. A local government, for exam-
ple, may limit the time or noise level or location of demonstrations. Time, place, and manner 
restrictions must be “content neutral,” meaning that they are required to apply to all types of 
speech regardless of content. Individuals also must be provided or possess reasonable alternative 
means of expressing their message.

In Grayned v. Rockford, the U.S. Supreme Court upheld the restriction on demonstrations on 
the sidewalk adjacent to a school during school hours on the grounds that such protests may  
disrupt students’ education. On the other hand, a demonstration nearby to the school during 
non–school hours likely would be constitutionally protected.56

The First Amendment protects freedom of religion as well as freedom of speech. The next  
section discusses the Free Exercise Clause of the First Amendment.

2.3 Lori MacPhail, a peace officer 
in Chico, California, assigned to a 
high school, observed Ryan D. 
with some other students off cam-
pus during school hours. She con-

ducted a pat-down, discovered that Ryan possessed 
marijuana, and issued him a citation.

Roughly a month later, Ryan turned in an art proj-
ect for a painting class at the high school. The proj-
ects generally are displayed in the classroom for as 
long as two weeks. Ryan’s painting pictured an indi-
vidual who appeared to be a juvenile wearing a green 
hooded sweatshirt discharging a handgun at the back 
of the head of a female peace officer with badge No. 67 
(Officer MacPhail’s number) and the initials CPD (Chico 

Police Department). The officer had blood on her hair, 
and pieces of her flesh and face were blown away. An 
art teacher saw the painting and found it to be “disturb-
ing” and “scary,” and an administrator at the school 
informed Officer MacPhail.

An assistant principal confronted Ryan, who stated 
the picture depicted his “anger at police officers” and 
that he was angry with MacPhail and agreed that it was 
“reasonable to expect that Officer MacPhail would even-
tually see the picture.” Ryan was charged with a viola-
tion of Section 422 and brought before juvenile court.

How would you rule? See In re Ryan D., 123 Cal. 
Rptr. 2d 193 (Cal. App. 2002). Compare the decision in 
Ryan D. to the decision in George T. v. California, 93 P.3d 
1007 (Cal. 2004).

You Decide
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