
 
CHAPTER 6 CRIMINAL DEFENSES  121

The Future of the Insanity Defense
Defenders of the insanity defense point out that critics exaggerate the significance of the insanity 
defense for the criminal justice system and that only a small number of deserving defendants are 
evaluated as legally insane. Statistics indicate that the defense results in an acquittal by reason 
of insanity in less than 1 percent of all criminal trials per year. This translates into an average of 
thirty-three defendants. These individuals may also spend more time institutionalized in a mental 
institution than they would serve were they criminally convicted.

Idaho, Montana, Kansas, and Utah have abolished the insanity defense and, instead, permit 
defendants to introduce evidence of a mental disease or defect that resulted in a lack of criminal 
intent. Idaho, for example, provides that a “[m]ental condition shall not be a defense to any 
charge of criminal conduct.” Evidence of state of mind is admissible in Idaho to negate criminal 
intent, and a judge who finds that a defendant convicted of a crime suffers from a mental condi-
tion requiring treatment shall incarcerate the defendant in a facility where he or she will receive 
treatment. State supreme courts have ruled that the insanity defense is not fundamental to the 
fairness of a trial and that the alternative of relying on evidence of a mental disease or defect to 
negate criminal intent is consistent with due process. Defendants under this alternative approach, 
however, continue to rely on experts and highly technical evidence.

Thirteen states have adopted a verdict of guilty but mentally ill (GBMI). Eleven of these 
states continue to retain the insanity defense, and in these states jurors may select from among 
four verdicts: guilty, not guilty, NGRI, and GBMI. A verdict of GBMI applies where the jury deter-
mines beyond a reasonable doubt that a defendant was mentally ill, but not legally insane, at the 
time of his or her criminal act. The defendant receives the standard criminal sentence of confine-
ment and is provided with psychiatric care while interned. The intent is to provide jurors with an 
alternative to the insanity defense that affords greater protection to the public.

The GBMI verdict has thus far not decreased findings of legal insanity. Nevertheless, advocates 
of the insanity defense remain fearful that jurors will find the GBMI verdict more attractive than 
verdicts of NGRI.

6.1 Michael L. Moler was living 
with Neil Wright and Neil’s mother 
Nina Wright. Both Neil and Nina 
knew that Moler suffered from 
schizophrenia, but both also 

observed that Moler functioned normally on medication. 
Nina’s mother Ethel Cummins moved into the house six 
months before the tragic events described below. In the 
morning, Moler was dropped off at a mental health facil-
ity where he received an injection of antipsychotic medi-
cation. Moler, Neil, and Cummins spent the afternoon 
watching television. Neil and Nina left in the evening and 
upon returning home found the bloodied Cummins lying 
on the floor. Moler was standing at the sink and pro-

claimed that “I did not mean to do it. She’s a witch. She 
turned into a witch.” Moler later told the police that 
Nina’s hair had “stood straight up” and that Nina had 
turned into a witch and that he had “twisted her head 
around and killed her.” Despite testimony from Neil and 
Nina that Moler appeared normal both before and after 
the injection and testimony by the police that Moler 
appeared normal following the killing, two mental health 
experts concluded that in their opinion at the time of the 
killing Moler was unable to appreciate the wrongfulness 
of his acts. Moler was found guilty but mentally ill and 
sentenced to fifty-five years in prison. Do you agree with 
the verdict? See Moler v. State, 782 N.E.2d 454 (Ind. Ct. 
App. 2003).

You Decide

You can find the answer at study.sagepub.com/lippmaness2e

Diminished Capacity
Diminished capacity is recognized in roughly fifteen states. This permits the admission of psy-
chiatric testimony to establish that a defendant suffers from a mental disturbance that diminishes 
the defendant’s capacity to form the required criminal intent. The diminished capacity defense 
merely recognizes that an individual has the right to demonstrate that he or she was incapable of 
forming the intent required for the offense and should be held culpable for a lesser offense. This is 


