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 relying on the prosecution of attempts to prevent and punish the first steps toward crime, adopted  
laws against unlawful assemblies, walking at night, and unemployed persons wandering in the 
countryside, as well as other prohibitions on activities that may result in crime, such as keeping 
guns or crossbows in the house, lying in wait, or drawing a sword to harm a judge. Gaps in the law 
were filled by the Court of Star Chamber, which was authorized by the king to maintain order by 
modifying common law rules where necessary. These were volatile and violent times, and the Star 
Chamber began to introduce the concept of attempts into the law by punishing threats and verbal 
confrontations that were likely to escalate into armed confrontations, challenges, and attempts to 
enter into duels. In 1614, Sir Francis Bacon prosecuted a case before the Star Chamber for dueling 
in which he argued that acts of preparation for a sword fight should be punished in order to dis-
courage armed confrontations.

The law of attempt was finally recognized by the common law in the important decision of Rex v. 
Scofield in 1784. The defendant was charged with placing a lighted candle and combustible material 
in a house with the intent of burning down the structure. Lord Mansfield, in convicting the defen-
dant, stressed the importance of intent, writing that “the intent may make an act, innocent in itself, 
criminal. . . . Nor is the completion of an act, criminal in itself, necessary to constitute criminality.”6 
In 1801, the law of attempt was fully accepted in the case of Rex v. Higgins, which involved the indict-
ment of an individual for urging a servant to steal his master’s goods. The court proclaimed that “all 
offenses of a public nature, that is, all such acts or attempts as tend to the prejudice of the community, 
are indictable.”7 This common law rule was subsequently accepted by courts in the United States, 
which ruled that it was a misdemeanor to attempt to commit any felony or misdemeanor. An attempt 
“merges into the completed crime,” and a defendant may not be convicted of both an attempt and the 
target crime and typically is punished less severely for the attempt than for the substantive offense.8

Public Policy and Attempt
Why punish an act that does not result in the successful commission of a crime? There are at least 
three good reasons:

•• Retribution. An individual who shoots and misses or makes efforts to commit a murder is 
as morally blameworthy as a successful assailant. Success or failure may depend on unpre-
dictable factors, such as whether the victim moved to the left or to the right or whether the 
police happened to drive by the crime scene.

•• Utility. The lesser punishment for attempt provides an incentive for individuals to halt before 
completing a criminal act in order to avoid being subjected to a harsher punishment.

•• Incapacitation. The individual has demonstrated that he or she poses a threat to society.

The Elements of Criminal Attempt
Criminal attempt comprises three elements:

1. an intent or purpose to commit a crime,

2. act or acts toward the commission of the crime, and

3. a failure to complete the crime.

A general attempt statute punishes an attempt to commit any criminal offense. Other statutes 
may be directed at specific offenses, such as an attempt to commit murder, robbery, or rape.

The Legal Equation

Attempt = Step toward the completion of a crime

 + specific intent or purpose to commit the crime attempted

 + failure to complete the crime.


