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Duress
The common law excused an individual from guilt who committed a crime to avoid a threat of 
imminent death or bodily harm. In several seventeenth- and eighteenth-century cases involving 
treason or rebellion against the king, defendants were excused who joined or assisted the rebels 
in response to a threat of injury or death. The common law courts stressed that individuals were 
obligated to desert the rebels as soon as the threat of harm was removed.46

Duress differs from necessity in that an individual commits a crime because of an immediate 
threat from another individual rather than because of the situation confronting the individual.

Realism may be the most persuasive justification for duress. An English court nicely captured 
this concern in the observation that in the “calm of the courtroom, measures of fortitude or of 
heroic behavior are surely not to be demanded when they could not in moments for decision rea-
sonably have been expected even of the resolute and the well-disposed.”47

The defense of duress raises the difficult question whether the law should excuse the criminal 
acts of an individual who is forced to commit a crime in order to avoid the infliction of death or 
serious bodily harm to him- or herself. The individual was compelled against his or her will to act. 
On the other hand, why should we allow an individual who harms another to escape punishment? 
This debate is at the core of the defense of duress.

The defense of duress involves several central elements:

•• The defendant’s actions are to be judged in accordance with a reasonable person standard.
•• There must be a threat of death or serious bodily harm from another individual that causes 

an individual to commit a crime. Most states also recognize that a threat directed against 
a member of the defendant’s family or a third party may constitute duress. Psychological 
pressure or blackmail does not amount to a threat for purposes of duress.

•• Duress does not excuse the intentional taking of the life of another.
•• The threat must be immediate and imminent.
•• An individual must have exhausted all reasonable and available alternatives to violating the 

law.
•• The defendant must not create or assist in creating the circumstances leading to the claim 

of duress.

The most controversial duress cases involve prison escapes, in which inmates threatened 
with physical assault have been held to be entitled to rely on the defense of duress to excuse 
their escape. In People v. Unger, the defendant Francis Unger, a twenty-two-year-old full-blooded 

6.3 Matthew Ducheneaux was 
charged with possession of mari-
juana. He was arrested on a bike 
path in Sioux Falls, South Dakota, 
during the city’s annual “Jazz Fest” 

in July 2000. He falsely claimed that he lawfully pos-
sessed the two ounces of marijuana as a result of his 
participation in a federal medical research project. 
Ducheneaux is thirty-six and was rendered quadriplegic 
by an automobile accident in 1985. He is almost com-
pletely paralyzed other than some movement in his 
hands. Ducheneaux suffers from spastic paralysis that 
causes unpredictable spastic tremors and pain through-
out his body. He testified that he had not been able to 
treat the symptoms with traditional drug therapies and 

these protocols resulted in painful and potentially fatal 
side effects. One of the prescription drugs for spastic 
paralysis is Marinol, a synthetic tetrahydrocannabinol 
(THC). THC is the essential active ingredient of marijuana. 
Ducheneaux has a prescription for Marinol, but testified it 
causes dangerous side effects that are absent from mar-
ijuana. The South Dakota legislature has provided that 
“no person may knowingly possess marijuana” and has 
declined on two occasions to create a medical necessity 
exception. Would you convict Ducheneaux of the criminal 
possession of marijuana? The statute provides that the 
justification defense is available when a person commits 
a crime “because of the use or threatened use of unlaw-
ful force upon him or upon another person.” See State v. 
Ducheneaux, 671 N.W.2d 841 (S.D. 2003).
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