
52     Essential Criminal Law  

epileptic seizure. The judges reasoned that the statute “does not necessarily contemplate that the 
driver be conscious at the time of the accident” and that it is sufficient that the defendant “knew 
of his medical disability and knew that it would interfere with the operation of a motor vehicle.” 
In other words, Decina committed a voluntary act when he voluntarily got behind the wheel of 
his auto, consciously turned the key, and drove the auto, although he was aware that he might 
experience a seizure.7

The notion that an act may be involuntary is not an easy concept to comprehend, and you 
may be justifiably skeptical about whether this is humanly possible. In a famous Canadian case 
in 1988, twenty-four-year-old Kenneth Parks was acquitted of murder after he was found to have 
driven fourteen miles to his mother-in-law’s home and beat her to death with a tire iron. Parks 
successfully argued that he was sleepwalking, and friends testified that he had a history of sleep-
walking. Expert medical witnesses testified that there were roughly thirty cases in which a “sleep-
walker” committed murder.8

Model Penal Code (MPC) Section 2.01 provides a good summary of the requirement that a 
criminal act must include “a voluntary act or the omission to perform an act.” The MPC avoids the 
difficulties involved in trying to unravel the differences between voluntary and involuntary acts 
by listing categories of involuntary acts.

MPC Section 2.01 defines the Requirement of Voluntary Act as follows (reprinted in partial):

Model Penal Code

Section 2.01. Requirement of Voluntary Act

(1)	 A person is not guilty of an offense unless his liability is based on conduct that includes a 
voluntary act or the omission to perform an act of which he is physically capable.

(2)	 The following are not voluntary acts within the meaning of this Section:

(a)	 a reflex or convulsion;

(b)	 a bodily movement during unconsciousness or sleep;

(c)	 conduct during hypnosis or resulting from hypnotic suggestion;

(d)	 a bodily movement that otherwise is not a product of the effort or determination of 
the actor, either conscious or habitual.

The Legal Equation

Actus reus	 =	 A voluntary act or failure to perform an act.

Voluntary act 	 =	 �A bodily movement that is the product of a conscious choice.

3.1 Thomas F. Martino and his 
wife, Carmen Keenon, got into an 
argument. Martino shoved his wife 
down the front stairs of the home. 
He fell on Keenon and began 

choking her. The police arrived and observed Martino 
on top of Keenon on the stair landing outside of the 
couple’s apartment. The officers ordered Martino to 
get off of Keenon who replied in a combative tone,  
“[Y]ou ain’t going to ----ing do anything.” After the police 

repeated these orders several more times, threatened 
to tase Martino, and began moving up the stairs, 
Martino stood up, moved to the front of the landing, 
and “‘squared off’ against the police in a way that indi-
cated that he wanted to fight.” Martino yelled at the 
police, “Come on.” One of the officers tased Martino, 
who dropped to the ground, having lost control of his 
muscles because of being tased. He fell backward on 
top of Keenon, breaking her arm. The trial court found 
Martino guilty of aggravated domestic battery, 

You Decide


