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may be driven by emotions to steal or to kill. Many of us are aware of the dangers of smoking, 
drinking, or eating too much and yet continue to indulge in this behavior. Various states responded 
to this criticism by broadening the M’Naghten standard and adopting the irresistible impulse test. 
This is often referred to as the “third branch of M’Naghten.”17

The irresistible impulse test requires the jury to find a defendant NGRI in the event that 
the jurors find that the defendant possessed a mental disease that prevented him or her from curb-
ing his or her criminal conduct. A defendant may be found legally insane under this test despite the 
fact that he or she is able to tell right from wrong. The central consideration is whether the disease 
overcame his or her capacity to resist the impulse to kill, rape, maim, or commit any other crime.18

John Hinckley’s acquittal by reason of insanity for the attempted assassination of Ronald 
Reagan sparked a reconsideration and rejection of the irresistible impulse test. After all, why should 
Hinckley be ruled legally insane because he attempted to kill President Reagan to fulfill an uncon-
trollable impulse to attract the attention of Jodie Foster, a young female film star? There was also a 
recognition that psychiatrists simply were unable to determine whether an individual experienced 
an irresistible impulse.

As a result, several jurisdictions abolished the irresistible impulse defense.19 The U.S. Congress 
adopted the so-called John Hinckley Amendment that eliminated the defense in federal trials and 
adopted a strict M’Naghten standard.

The Legal Equation

Irresistible impulse test =  Mental disease or mental defect (psychosis or 
physical defect)

 +  inability to resist criminal activity (may have ability to 
distinguish right from wrong).

The Durham Product Test
The Durham product test was intended to simplify the determination of legal insanity by 
eliminating much of the confusing terminology. The “product” test was first formulated by the 
New Hampshire Supreme Court in State v. Pike in 1869.20 This standard was not accepted or even 
considered by any other jurisdiction until it was adopted in 1954 by the U.S. Court of Appeals for 
the District of Columbia.21

Durham provided that an accused is “not criminally responsible if his unlawful act was the 
product of mental disease or mental defect.” Jurors were asked to evaluate whether the accused 
was suffering from a disease or defective mental condition at the time he or she committed the 
criminal act and whether the criminal act was the product of such mental abnormality. However, 
the decision left the definition of a mental disease or defect undefined.

The Court of Appeals for the District of Columbia abandoned this experiment after eighteen 
years, in 1972, after realizing that the “product test” had resulted in expert witnesses playing an 
overly important role at trial in determining what qualified as a mental disease or defect.22

The Legal Equation

Durham product test = Unlawful act

 + product of disease or defect.

The Substantial Capacity Test
Psychiatric experts urged the American Law Institute (ALI) to incorporate the Durham product 
test into the MPC. The ALI, instead, adopted a modified version of the M’Naghten and irresistible 
impulse tests, known as the substantial capacity test. Section 4.01(1)(2) provides:


