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used in preparing drugs for sale; and $1,330 in cash, most of which was in $20 bills. The court 
considered it important that these items were discovered in the defendant’s bedroom rather than 
in the kitchen where many of these items ordinarily are stored. Other circumstantial evidence or 
evidence that, in totality, created an inference of an intent to sell included multiple cell phones 
and weapons that might be intended to be used to protect the cache of drugs. The court also found 
it significant that the defendant had a previous conviction for selling narcotics. The appellate court 
credited the testimony of a police officer “that nine grams of powder cocaine would cost about 
$350.00 or $400.00 and would be much more than the amount generally obtained by an addict 
for personal consumption.” The officer also testified that there was an absence of items ordinarily 
employed for personal use such as “needles, spoons, metal objects, bottle caps, straws, a rolled up 
piece of paper, or a dollar bill, to ingest the drugs they obtain.”51

In a Massachusetts case, an appellate court affirmed the defendant’s conviction for possession 
with intent to sell narcotics based on the fact that the defendant was found with “three individu-
ally wrapped rocks of crack cocaine, had $312 in cash in his pocket, and carried no paraphernalia 
for ingesting the drugs. . . . [T]he defendant [when arrested] had been located in an area known 
for drug sales for at least an hour, and was in the company of an individual who conducted a 
drug transaction in his presence.” The court concluded that “the inference of an intent to distrib-
ute . . . is both reasonable and possible.”52

In contrast, an Ohio court found that a defendant had not been in possession of narcotics 
with intent to distribute where the defendant was in possession of three unwrapped rocks of crack 
cocaine weighing an ounce, where he was not in an area known for drug use, and where his 
mother testified that she had given him the several thousand dollars in his possession to hire a 
lawyer to represent him in another case.53

Determinate sentences have the advantage of being pre-
dictable, definite, and uniform. On the other hand, this 
“one size fits all” approach may prevent judges from 
tailoring sentences to the circumstances of a specific 
case. A particularly controversial area of determinate 
sentencing is mandatory minimum drug offenses. In 
1975, New York governor Nelson Rockefeller initiated 
the controversial “Rockefeller drug laws” that required 
that an individual convicted of selling two ounces of a 
narcotic substance or of possessing eight ounces of a 
narcotic substance receive a sentence of between eight 
and twenty years, regardless of the individual’s criminal 
history. The New York model in which a judge must sen-
tence a defendant to a minimum sentence was followed 
by other states. The federal government joined this trend 
and introduced mandatory minimum sentences in the 
Anti–Drug Abuse Act of 1986 and its 1988 amendments.

The most debated aspect of federal law is the 
punishment of an individual based on the type and 
amount of drugs in his or her possession, regardless 
of the individual’s criminal history. Under the previous 
federal law, a conviction for possession with intent to 
distribute five grams of crack cocaine or five hundred 
grams of powder cocaine resulted in the same five-year 
sentence. Fifty grams of crack cocaine and five kilo-
grams of powder cocaine triggered the same ten-year 
sentence. The Fair Sentencing Act of 2010 reduced 
the hundred-to-one ratio between crack and powder 

Fair Sentencing Act of 2010: Punishment Based 
on Type and Amount of Drugs in Possession

Possession of 5 Grams of Crack Without the Intent 
to Distribute

Previous law 5-year mandatory minimum

New law No mandatory minimum
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5-Year Mandatory Minimum

Previous law 5 g crack/500 g powder cocaine

New law 28 g crack/500 g powder cocaine

10-Year Mandatory Minimum

Previous law 50 g crack/5,000 g powder 
cocaine

New law 280 g crack/5,000 g powder 
cocaine
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