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formulate a criminal intent. Individuals were categorized on the basis of their actual rather than 
their mental age at the time of the offense.39

•• Children younger than seven lack a criminal capacity. There was an irrebuttable presumption, an 
assumption that cannot be overcome by facts, that children younger than seven lack the ability to 
formulate a criminal intent.

•• Children older than seven and younger than fourteen were presumed to be without capacity 
to form a criminal intent. This was a rebuttable presumption; the prosecution could overcome the 
presumption by evidence that the juvenile knew what he or she was doing was wrong. The older 
the child and the more atrocious the crime, the easier to overcome the presumption. Factors to be 
considered include the age of the child, efforts to conceal the crime and to influence witnesses, 
and the seriousness of the crime.

•• Children fourteen and older possessed the same criminal capacity as adults. Juveniles capable 
of forming a criminal intent may be prosecuted as adults rather than remain in the juvenile sys-
tem. Today, the age when a juvenile may be criminally prosecuted as an adult rather than being 
brought before a juvenile court is determined by state statute. There is no standard approach. One 
group of states maintains a conclusive presumption of incapacity for juveniles younger than a par-
ticular age (usually fourteen); however, other states provide that juveniles regardless of age may be 
treated as adults. A third group of states provide that juveniles charged with serious offenses may 
be treated as adults.

The common law presumptions of incapacity are not applicable to proceedings in juvenile 
court because the purpose of the court is treatment and rehabilitation rather than the adjudication 
of moral responsibility and punishment.40

There is a growing trend for state statutes to permit the criminal prosecution of any juvenile 
as an adult who is charged with a serious offense. These “transfer statutes” adopt various schemes, 
vesting “waiver authority” in juvenile judges or prosecutors or providing for automatic transfer for 
specified crimes.41 The standard to be applied by judges was articulated by the U.S. Supreme Court 
in Kent v. United States. The factors to be considered in the decision whether to prosecute a juvenile 
as an adult include the seriousness and violence of the offense, the background and maturity of 
the juvenile, and the ability of the juvenile justice system to protect the public and rehabilitate 
the offender.42

6.2 K.R.L., eight years, two 
months old, was playing with a 
friend behind a building. Catherine 
Alder heard the boys playing and 
directed them to leave because 

the area was dangerous. K.R.L. responded in an angry 
manner and replied that he would leave “in a minute.” 
Alder, with obvious irritation, told the two boys, “No, not 
in a minute, now, get out of there now.” The boys then 
ran off.

Three days later, K.R.L. entered Alder’s home with-
out her permission. He removed a goldfish from a fish-
bowl, chopped it into several pieces with a steak knife 
and “smeared it all over the counter.” He then went into 
Alder’s bathroom and “clamped a ‘plugged in’ hair curl-
ing iron onto a towel.” K.R.L’s mother testified that he 
admitted to her that entering Alder’s home was wrong 
after she had beaten him “with a belt, black and blue.” 

He told her that the “Devil was making him do bad 
things.”

K.R.L. subsequently was charged with residential 
burglary. Earlier, he had taken “Easter candy” from 
a neighbor’s home without permission. K.R.L. admit-
ted to the police that he “knew it was wrong and he 
wouldn’t like it if somebody took his candy.” The same 
officer testified that on an earlier occasion, K.R.L. had 
been caught riding the bicycles of two neighbor children 
without having their permission. K.R.L. told the police 
officer that he “knew it was wrong” to ride the bicycles.

The assistant principal of K.R.L.’s elementary 
school testified that K.R.L. was of “very normal” intelli-
gence. K.R.L.’s first-grade teacher said that K.R.L. had 
“some difficulty” in school and that he would place 
K.R.L. in a “lower age academically.”

In Washington State, children younger than eight 
are incapable of a criminal intent. Children between 
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