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Washington courts have held that the State carries 
a greater burden of proving capacity when a juvenile 
is charged with a sex crime and that it must present 
a higher level of proof that the child understood the 
illegality of his act.

Nevertheless, the State need not prove that the 
child understood the act’s legal consequences—that 
the act would be punishable under the law. Instead, the 
focus is on “‘whether the child appreciated the quality 
of his . . . acts at the time the act was committed.’”

Substantial evidence supports the trial court’s 
determination that Plueard understood his acts were 
wrong before age 12. . . . His admissions during the 
police interview summary provided evidence of his 
knowledge that this sexual contact was wrong and 
support the following . . . factors: (1) Plueard fondled 
MKM when he was around 10 or 11 years old, close 
to the age of 12, when capacity is presumed; (2) he 
admitted fondling MKM late one evening when he 
believed no one else was around, suggesting his desire 
for secrecy; (3) he stated that although he could not 
remember whether he had threatened MKM not to 
tell their parents, it “wouldn’t surprise him” if he had 
because he knew his parents would “get mad”; and  
(4) he spontaneously described having thought while 
fondling MKM several years earlier that his sexual 

contact with her was like the song lyrics, “[T]his is so 
wrong, but it feels so right.”

Plueard’s thinking “this is so wrong, but it feels 
so right” differs from the “after-the-fact” acknowl-
edgement that the Washington Supreme Court held 
insufficient to show that a child knew his act was 
wrong in J.P.S. [In that case,] JPS, a child with cogni-
tive disabilities, admitted, “‘I know it was bad and I 
feel really guilty about it,’” only after he was inter-
rogated by the police three times over a month-long 
period and was shunned by his neighbors and class-
mates. The Supreme Court held that this admission 
alone was insufficient to overcome the presump-
tion of incapacity by clear and convincing evidence 
because it was not particularly probative of what 
JPS knew at the time of his conduct. In contrast, 
Plueard’s statement provided insight into what he 
was thinking as he was engaging in sexual contact 
with MKM, namely that it was “wrong” but it felt 
“right” to him.

We hold, therefore, that substantial evidence sup-
ports (1) the trial court’s finding that Plueard knew 
his sexual contact was wrong when he committed his 
sexual acts before age 12, and (2) its conclusion that 
Plueard had capacity to commit the charged child 
molestation crimes before he turned 12 years old.

CHAPTER SUMMARY

Excuses comprise a broad set of defenses in which 
defendants claim a lack of responsibility for their 
criminal acts. This lack of “moral blameworthiness” is 
based on a lack of criminal intent or on the involun-
tary nature of the defendant’s criminal act.

Justification defenses provide that acts that ordi-
narily are criminal are justified and carry no criminal 
liability under certain circumstances. This is based on 
the reasoning that a violation of the law under these 
conditions promotes important social values, advances 
the social welfare, and is encouraged by society.

The M’Naghten “right–wrong” formula is the pre-
dominant test for legal insanity. The criminal justice 
system has experimented with broader approaches 
that resulted in a larger number of defendants being 
considered legally insane.

•• Irresistible Impulse. Emotions cause loss of con-
trol to conform behavior to the law.

•• Durham Product Test. The criminal act was the 
product of a mental disease or defect.

•• Substantial Capacity. The defendant lacks sub-
stantial (not total) capacity to distinguish right 
from wrong or to conform his or her behavior 
to the law.

The diminished capacity defense permits defen-
dants to introduce evidence of mental defect or disease 
to negate a required criminal intent. This typically is 
limited to murder. Other defenses based on a lack of a 
capacity to form a criminal intent include the following:

•• Age. The common law and various state statutes 
divide age into three distinct periods. Infancy 
is an excuse (younger than seven at common 
law). There is a rebuttable presumption that 
adolescents in the middle period lack the capac-
ity to form a criminal intent (between seven 
and fourteen at common law). Individuals older 
than fourteen are considered to have the same 
capacity as adults.

•• Intoxication. Voluntary intoxication is recog-
nized as a defense to a criminal charge requiring 
a specific intent. The trend is for abolition of the 
excuse of voluntary intoxication. Involuntary 
intoxication is a defense where, as a result of 
alcohol or drugs, the individual meets the stan-
dard for legal insanity in the jurisdiction.

A number of defenses were discussed under  
the category of justification and excuse defenses.  


