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homicide, is based on a defendant’s criminal intent. As we shall see, an individual who kills as a 
result of premeditation and deliberation is considered more dangerous and morally blameworthy 
than an individual who kills as a result of a reckless disregard or negligence.

MURDER
We have seen that murder is the unlawful killing of an individual with malice aforethought. Several 
types of murder are discussed in this chapter, and your challenge is to learn the difference between 
each of these categories of homicide:

•• First-degree murder
•• Capital and aggravated first-degree murder
•• Second-degree murder
•• Depraved heart murder
•• Felony murder

Table 7.2 lists the states with the highest rates of homicide 
in 2014.

First-Degree Murder
First-degree murder is the most serious form of homicide and 
can result in the death penalty in thirty-one states.

The mens rea of first-degree murder requires deliberation 
and premeditation as well as malice. Premeditation means 
the act was thought out prior to committing the crime. 
Deliberation entails an intent to kill that is carried out in a 
cool state of mind in furtherance of the design to kill.

An intent to kill without deliberation and premeditation 
generally is considered second-degree murder.

Why is first-degree murder treated more seriously than 
other forms of homicide? First, an individual who is capable 
of consciously devising a plan to take the life of another obvi-
ously poses a threat to society. A harsh punishment both is 
deserved and may deter others from cold and calculated kill-
ings. Some commentators dispute whether a deliberate and 
premeditated murderer poses a greater threat than an impul-
sive individual who lacks self-control and may explode at any 
moment in reaction to the slightest insult. Assuming that you 
were asked to formulate a sentencing scheme, which of these 
two killers would you punish most severely?

The general rule is that premeditation may be formed in the few seconds it takes to pull a 
trigger or deliver a fatal blow. A West Virginia court observed that the “mental process necessary to 
constitute ‘willful, deliberate and premeditated’ murder can be accomplished very quickly or even 
in the proverbial ‘twinkling of an eye.’”10 The California Penal Code in Section 189 provides that to 
prove a killing was “deliberate and premeditated, it shall not be necessary to prove the defendant 
maturely and meaningfully reflected upon the gravity of his or her act.”

What evidence might have established premeditation? In order to establish premeditation and 
deliberation, judges generally require either evidence of planning or evidence that the defendant 
possessed a motive to kill and that the killing was undertaken in a fashion that indicates that it was 
planned, such as “lying in wait” or the use of a bomb or poison or the carrying out of the killing 
in a brutal fashion.

A number of judges continue to resist the trend toward recognizing that a premeditated intent 
to kill need only exist for an instant. These jurists point out that unless the prosecution is required 
to produce proof of premeditation and deliberation, it is difficult to tell the difference between 
first- and second-degree murder.11 California Penal Code Section 189 adopts a modern approach 

Table 7.2 � Ten* Highest Murder Rates in 
2014 per 100,000 Population 

State Rate

Louisiana 10.3

Mississippi 8.6

Missouri 6.6

South Carolina 6.4

Maryland 6.1

Nevada 6.0

Delaware 5.8

Florida 5.8

Tennessee 5.7

Arkansas 5.7

Georgia 5.7

National Rate = 4.5

Source: Kathleen O’Leary Morgan and Scott Morgan, 
eds. State Rankings 2016: A Statistical View of America. 
Thousand Oaks, CA: CQ Press, 2016, p. 36.

*Eleven are included due to the three-way tie of 
Tennessee, Arkansas, and Georgia.


