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The law of provocation is based on the reaction of the reasonable person, a fictional bal-
anced, sober, and fair-minded human being with no physical or mental imperfections. Adequate 
provocation is defined as conduct that is sufficient to excite an intense passion that causes a reason-
able person to lose control. The common law restricted adequate provocation to a limited number 
of situations: aggravated assault or battery, mutual combat defined as a fight voluntarily entered 
into by the participants, a serious crime committed against a close relative of a defendant, and one 
spouse observing the adultery of the other spouse. Keep in mind that the provocation must cause 
a reasonable person to lose control (objective component) and the defendant, in fact, must have 
lost control and killed in the heat of passion (subjective component).

The defense of sudden heat of passion is unavailable if a reasonable person’s passion would 
have experienced a cooling of blood between the time of the provocation and the time of the 
killing. Some common law courts followed an ironclad rule that limited the impact of provocation 
to twenty-four hours. The modern approach is to view the facts and circumstances of a case and to 
determine whether a reasonable person’s “blood would have cooled” and whether the defendant’s 
“blood had cooled.” In a frequently cited case, the victim was sodomized while unconscious. The 
perpetrator spread news of the defendant’s victimization throughout the community and sub-
jected the victim to what the victim viewed as humiliating comments and embarrassment. The 
defendant boiled over in rage after two weeks of this harassment and killed the perpetrator. The 
court ruled that the cumulative impact of the harassment would not be taken into consideration 
and that too much time had passed to recognize involuntary manslaughter.43

Voluntary Manslaughter Reconsidered
Voluntary manslaughter involves several “hurdles”:

•• Provocation. An individual must be reasonably and actually provoked and must kill in the 
heat of passion.

•• Cooling of Blood. An individual must have reasonably and actually not “cooled off.”

The question remains whether the law should recognize voluntary manslaughter. An individ-
ual who loses control and impulsively kills clearly poses a threat to society and might be viewed 
to be as dangerous as an individual who intentionally and calmly kills. Should we accept that a 
“reasonable person” can be driven to kill in the heat of passion and therefore should be subject to 
less severe punishment than other categories of killers?

Another question is whether the states should follow MPC Section 210.3(1) and allow the jury 
to decide for itself whether there is adequate provocation to reduce a defendant’s guilt from mur-
der to manslaughter. California, in reaction to a series of cases in which defendants unsuccessfully 
claimed they had acted in a heat of passion when the victim had attempted to sexually molest 
them, adopted a law in 2014 prohibiting defendants from raising the “gay panic defense.”

The Legal Equation

Voluntary manslaughter = Killing another person

 + intent to kill

 +  sudden heat of passion based on adequate 
provocation.

7.3 Steven S. and Joyce M. Girouard 
had been married for about two 
months on October 28, 1987, after 
having known each other for roughly 
three months. They met while work-
ing together in the military.

Their relationship was rocky, and there is some 
indication that Joyce resumed a relationship with a for-
mer boyfriend.

Steven overheard Joyce tell her friend on the tele-
phone that she had asked for a discharge because her 
husband did not love her anymore. Joyce refused to 

You Decide


