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Rape shield laws prohibiting evidence relating to a victim’s general sexual activity are based 
on several reasons:

•• Harassment. To prevent the defense attorney from harassing the victim.
•• Relevance. The evidence has no relationship to whether the victim consented to sexual rela-

tions with the defendant and diverts the attention of the jury from the facts of the case.
•• Prejudice. The evidence biases the jury against the accused.
•• Complaints. Victims are not likely to report rapes if they are confronted at trial with evidence 

of their prior sexual activity.

Rape shield laws do not prohibit the introduction of an accused’s past sexual activity in every 
instance. The Sixth Amendment to the U.S. Constitution guarantees individuals a fair trial and 
provides that individuals have the right to confront the witnesses against them. Courts have per-
mitted the introduction of a victim’s past activity with others in those instances when it is rele-
vant to the source of injury or semen or reveals a pattern of activity or a motive to fabricate. For 
instance, the fact that a victim had a sexual relationship with a man other than the accused before 
going to the hospital may be relevant for the source of injury or semen.

Consider the issue that confronted the trial court in State v. Colbath. The defendant and victim 
were in a bar. The victim made sexually provocative remarks to the defendant and permitted him 
to feel her breast and buttocks and rubbed his sexual organ. The two went to the defendant’s trailer 
where they had sexual intercourse. The defendant’s significant other arrived and assaulted the 
woman, who defended her behavior by contending that she had been raped by the defendant. The 
trial judge rejected the defendant’s effort to introduce evidence of the alleged victim’s public sexual 
displays with other men in the bar and evidence that the victim had left the bar with other men 
prior to her approaching the defendant. The New Hampshire Supreme Court, however, held that 
despite the rape shield law, the defendant’s Sixth Amendment right to confront witnesses against 
him required admission of evidence of the victim’s conduct in the bar because it might indicate 
that at the time the victim met the defendant, she possessed a “receptiveness to sexual advances.”87

On the other hand, in People v. Wilhelm, a Michigan appellate court upheld a ruling excluding 
evidence that the victim had exposed her breasts to two men who were sitting at her table in a 
bar and that she permitted one of them to fondle her breasts. The court ruled that the victim’s 
conduct in the bar did not indicate that she would voluntarily engage in sexual intercourse with 
the defendant.88

8.5 Stephen F. (Child) appeals his 
convictions for two counts of crimi-
nal sexual penetration and argues 
that the trial court improperly 
excluded evidence of the alleged 

victim’s past sexual activities. Child claimed that this 
evidence would have demonstrated her motive to fabri-
cate. Under Sections 30-9-11 through 30-9-15 of New 
Mexico Statutes, evidence of the victim’s past sexual 
conduct and opinion evidence of the victim’s past sex-
ual conduct or of reputation for past sexual conduct 
shall not be admitted unless, and only to the extent, the 
court finds that the evidence is material to the case and 
that its inflammatory or prejudicial nature does not out-
weigh its probative value.

Child (age fifteen) and the alleged victim (B.G., age 
sixteen) engaged in sexual intercourse. Child, B.G., 
and B.G.’s brother had been watching movies in B.G.’s 

bedroom. Child had been a friend of B.G.’s brother 
and family for nine years, and he usually slept on the 
couch in the living room when he spent the night. B.G. 
testified that after Child had headed for bed in the 
living room, he returned to her room and forced her to 
engage in sexual conduct, including oral, vaginal, and 
anal intercourse. The morning after the incident, B.G. 
told her mother that Child had raped her. Child was 
convicted of two counts of criminal sexual penetration. 
Child contended that the intercourse was consensual 
and claimed that B.G. lied because she feared that 
she would be punished by her religious parents. B.G. 
previously had been punished by her parents after hav-
ing had consensual sexual relations with her then boy-
friend. B.G. reportedly had told Child that her mother 
“was really upset . . . [about my having engaged in 
sex with my boyfriend;] she said that it was going 
to take her a long time to trust me again, . . . about 
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