
42   ESSENTIAL CrIMINAL LAw  

death penalty. This reflects an understandable concern that a penalty that is so “unusual in its 
pain, in its finality and in its enormity” is imposed in an “evenhanded, nonselective, and nonarbi-
trary” manner against individuals who have committed crimes deserving of death.84

In Gregg v. Georgia, in 1976, the U.S. Supreme Court approved a Georgia statute designed to 
ensure the proportionate application of capital punishment.85 The Georgia law limited the dis-
cretion of jurors to impose the death penalty by requiring jurors to find that a murder had been 
accompanied by one of several aggravating circumstances. This evidence was to be presented at 
a separate sentencing hearing and was to be weighed against any and all mitigating consider-
ations. Death sentences were to be automatically reviewed by the state supreme court, which was 
charged with ensuring that the verdict was supported by the facts and that capital punishment 
was imposed in a consistent fashion. This system was intended to ensure that the death penalty 
was reserved for the “worst of the worst” homicides and offenders and was not “cruelly imposed 
on undeserving defendants.” The Supreme Court has held that the question of aggravating cir-
cumstances and the determination of whether a defendant merits capital punishment is to be 
decided by the jury rather than by a judge.86 In the recent case of Hurst v. Florida, the Supreme 
Court held that a Florida sentencing procedure was unconstitutional because the judge rather 
than the jury decided whether to impose capital punishment. The judge under the Florida law 
was to give the jury’s recommendation whether to impose the death sentence “great weight” 
although the judge was authorized to independently find and weigh the aggravating and miti-
gating circumstances.87

Are there offenses other than aggravated and intentional murder that merit the death penalty? 
What of aggravated rape? In Coker v. Georgia, in 1977, the U.S. Supreme Court ruled that death 
was a grossly disproportionate and excessive punishment for the aggravated rape of an adult and 
constituted cruel and unusual punishment.88 Thirty-one years later, in Kennedy v. Louisiana, the 
Supreme Court held that imposition of capital punishment for the rape of a child constituted cruel 
and unusual punishment.89 The Court also has held that the Eighth Amendment prohibits execu-
tion of the mentally challenged90 and individuals convicted of felony murder who neither killed 
nor attempted to kill nor intended to kill the victim.91

The Supreme Court held, in 1988 in Thompson v. Oklahoma, that it is unconstitutional to exe-
cute a person under the age of sixteen at the time of his or her offense.92 In 2005, in Roper v. 
Simmons, the Supreme Court held that the execution of individuals who are sixteen or seventeen 
years of age constitutes cruel and unusual punishment.93 Five years later, in Graham v. Florida, 

scheduled to take place. Oklahoma, in April 2015, 
also adopted legislation providing death by asphyxi-
ation using nitrogen gas. Tennessee has authorized 
the use of the electric chair to execute individuals if 
lethal injection drugs are unavailable.

In June 2015 in Glossip v. Gross (576 U.S. __ 
[2015]), the Supreme Court in a 5-4 decision held that 
Oklahoma inmates challenging the state’s use of mida-
zolam as the first drug in a three-drug protocol “fail[ed] 
to establish a likelihood of success on the merits of 
their claim that the use of midazolam violates the 
Eighth Amendment.” Justice Samuel A. Alito Jr. in his 
majority decision held that the inmates were unable to 
establish that the challenged drug created a substan-
tial risk of severe pain and that the inmates had failed 
to identify a less painful alternative. Justice Alito also 
noted that the inmates should not benefit from the fact 
that anti–death penalty activists had pressured foreign 
pharmaceutical companies to “refuse to supply the 
drugs used to carry out death sentences.”

Justice Sonia Sotomayor in her dissenting opin-
ion pointed out that the three inmates had made the  
serious allegation that Oklahoma’s three-drug protocol 
was the chemical equivalent to being “burned alive.” 
Justice Sotomayor stressed that “under the court’s 
rule [requiring a less painful alternative], it would not 
matter whether the state intended to use midazolam, 
or instead to have petitioners drawn and quartered, 
slowly tortured to death or actually burned alive.”

States have become increasingly varied in the drugs 
they use to carry out executions. In January 2014, six 
executions were conducted in six different states using 
four different protocols. In October 2015, Oklahoma 
halted the execution of Glossip after prison officials 
found that the wrong drugs had been delivered by the 
state’s supplier of execution drugs and discovered that 
in January 2014 the state had executed an inmate 
using the wrong drug. Glossip’s attorneys have contin-
ued to insist on his innocence. Should states continue 
to rely on lethal injection to execute individuals?
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