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The Legal Equation

Causality = Cause in fact

 + legal or proximate cause.

Cause in fact =  “But for” the defendant’s criminal act, the victim 
would not be injured or dead.

Legal or proximate cause =  Whether it is just or fair to hold the defendant 
criminally responsible.

Intervening acts =  Coincidental intervening acts limit liability where 
unforeseeable; responsive intervening acts limit 
liability where unforeseeable and abnormal.

3.5 Defendant Israel Cervantes 
and fellow gang members of the 
Highland Street gang went to a 
birthday party for a member of the 
Alley Boys gang. The two gangs 

were not enemies. Cervantes approached a woman 
named Grace who refused his invitation to go to another 
party. Cervantes called her a “ho,” and the two 
exchanged insults. Juan Cisneros, a member of the Alley 
Boys, told Cervantes that he was disrespecting his 
“homegirl.” Richard Linares, a member of the Alley 
Boys, tried to calm the situation. Cisneros, however, 
drew a gun and threatened to “cap” Cervantes. 

Cervantes pulled out his own gun. Linares responded by 
“pushing or touching” Cervantes in an effort to separate 
him from Cisneros. The defendant Cervantes stated 
that “nobody touches me” and shot Linares through the 
arm and chest. A large-scale fight ensued between the 
gangs, and gang “challenges were exchanged.”

A short time later, a group of Highland Street gang 
members saw Hector Cabrera, a member of the Alley 
Boys, entering his car. Five gang members fired shots 
and participated in killing Cabrera.

Would you hold Cervantes liable for the murder of 
Cabrera? See People v. Cervantes, 29 P.3d 225 (Cal. 
2001).

You can find the answer at study.sagepub.com/lippmaness2e.

You Decide

CASE ANALYSIS
In State v. Gargus, the defendant, a certified nurse assistant (CNA), voluntarily assumed care of her 
eighty-one-year-old mother who was suffering from diabetes and had lost the capacity to walk. A 
Missouri appellate court was asked to decide whether the defendant possessed a duty to care for her 
mother and knowingly violated her duty of care by failing to provide her mother with adequate 
medical care and as a result was guilty of elder abuse.

Did Gargus Possess a Duty of Care Toward Her Mother, and Did Gargus’s 
Breach of Her Duty of Care Cause the Death of Her Mother?

State v. Gargus, No. ED 99233 (Mo. 2013)

Gargus was convicted of the felony of elder abuse in the 
first degree stemming from the death of her mother, 
Lorraine Gargus (the victim), while in Gargus’s care. 

“A person commits the crime of elder abuse in the 
first degree if he attempts to kill, knowingly causes or 
attempts to cause serious physical injury . . . to any 


