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The U.S. Supreme Court in three “high speed pursuit” decisions affirmed the reasonableness 
of police officers’ use of deadly force and other methods that pose a high likelihood of serious 
injury or death to halt a “fleeing motorist” so as to protect innocent members of the public who 
are placed at risk by the “fleeing motorist.”88

The use of deadly force by the police became an issue of heated debate in August 2015 
when Officer Darren Wilson of the Ferguson, Missouri, Police Department (FPD) shot and killed 
unarmed African American teenager Michael Brown. A St. Louis County, Missouri, grand jury after 
hearing evidence from sixty witnesses over the course of three months voted against indicting 
Officer Wilson for murder. In the aftermath of the grand jury decision, the Criminal Section of 
the Department of Justice Civil Rights Division initiated an investigation into Brown’s death and 
concluded that Wilson had not violated the federal criminal statute, 18 U.S.C. § 242, which pro-
hibits an individual under color of law (e.g., Officer Wilson) from willfully subjecting any person 
(e.g., Brown) to the deprivation of his or her constitutional rights or rights under the laws of the 
United States.

Resisting Unlawful Arrests
English common law recognized the right to resist an unlawful arrest by reasonable force. The U.S. 
Supreme Court, in John Bad Elk v. United States in 1900, ruled that “[i]f the officer had no right to 
arrest, the other party might resist the illegal attempt to arrest him, using no more force than was 
absolutely necessary to repel the assault constituting the attempt to arrest.”89 In 1948, the U.S. 
Supreme Court affirmed that “[o]ne has an undoubted right to resist an unlawful arrest . . . and 
courts will uphold the right of resistance in proper cases.”90

The English common law rule that authorizes the right to resist an unlawful arrest by reason-
able force was recognized as the law in forty-five states as late as 1963. The Mississippi Supreme 
Court proclaimed in State v. King that “every person has a right to resist an unlawful arrest; and, in 
preventing such illegal restraint of his liberty, he may use such force.”91 Today, only twelve states 
continue to recognize the English rule for resistance to an unlawful arrest. Thirty-eight 
states have now abandoned the right to resist arrest—known as the American rule for resis-
tance to an unlawful arrest.

The abandonment of the recognition of the right to resist by an overwhelming majority of 
states and by the MPC is because the rule no longer is thought to make much sense. Individuals 
and the police often are heavily armed, and a violent exchange imperils the public. The common 
law rule reflected the fact that imprisonment, even for brief periods, subjected individuals to a 
“death trap” characterized by disease, hunger, and violence. However, today individuals who are 
arrested have access to a lawyer, and to release on bail while awaiting trial. Incarcerated individu-
als are no longer subjected to harsh, inhuman, and disease-ridden prison conditions that result in 
illness and death.92

Keep in mind that individuals continue to retain the right of self-defense to resist a police 
officer’s application of unnecessary and unlawful force in executing arrest. Judges reason that indi-
viduals are not adequately protected against the infliction of death or serious bodily harm by the 
ability to bring a civil or criminal case charging the officer with the application of excessive force.93

The Legal Equation

A lawful or unlawful arrest = resistance by physical force.

Excessive force in an arrest = proportionate self-defense.

DEFENSES BASED ON  
GOVERNMENTAL MISCONDUCT
Individuals who are pressured, tricked, or coerced into committing a crime can rely on the defense 
of entrapment.

Read Tennessee 
v. Garner on the 
study site: study 
.sagepub.com/
lippmaness2e.


