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infliction of bodily harm or in those instances that the perpetrator is armed with explosives 
or a deadly weapon.

 • Most burglaries are punished as felonies in the third degree. The burglary merges into the 
completed crime unless the underlying offense is a felony in the second degree (maximum 
sentence of ten years) or a serious felony such as rape, violent robbery, or murder (maximum 
imprisonment for life).

The Legal Equation

Burglary = Breaking and entering or unlawfully remaining or unlawful entry

 + specific intent to commit a felony or crime

 +  inside a dwelling or other structure at night and other aggravating 
factors.

You Decide

You can find the answer at study.sagepub.com/lippmaness2e

9.5 Anthony Holt attempted to 
remove a window screen from 
Carolyn Stamper’s home. The win-
dow was open roughly four inches, 
and the curtains over the window 

were drawn other than for a gap of about four inches. 
Stamper saw Holt at the window as he attempted to remove 
the aluminum window screen. Holt removed the screen half-
way from the window and attempted to get the screen free 
of the track at the bottom of the window frame. Stamper 
testified that “while holding the screen, the man’s ‘fingers 
were . . . in that area between the window and the screen.’” 
Holt, after noticing Stamper, stated, “Oh, I’m sorry,” and 
turned and left the premises without opening the window 
and was convicted of one count of breaking and entering. 

Stamper reported that the screen was “‘pretty well 
destroyed’” and had to be replaced.

The defendant claimed that this was not burglary 
because he did not penetrate the structure of the home. 
The New Mexico Statute, UJI 14-1410 NMRA, requires the 
jury to find that (1) “[t]he defendant entered [the structure] 
without permission” and (2) “[t]he entry was obtained by 
breaking or dismantling a part of the structure.” Holt “con-
tends that only penetration of an interior protected space, 
not the outermost plane of a structure, constitutes an 
‘entry’ for purposes of the breaking-and-entering statute” 
and that his conviction should be overturned.

Would you convict Holt of breaking and entering 
into Stamper’s home? See State v. Holt, 352 P.3d 702 
(NMCA 2015).

TRESPASS
Criminal trespass is the unauthorized entry or remaining on the land or premises of another. 
The actus reus is entering or remaining on another person’s property without his or her permission. 
An example is disregarding a “no trespassing” sign and climbing over a fence in order to swim at 
a private beach. You also may commit a trespass when you swim with the owner’s permission and 
then disregard his or her request to leave.

A defiant trespass occurs when an individual knowingly enters or remains on a premises 
after receiving a clear notice that he or she is trespassing. Keep in mind that the police, firefighters, 
and emergency personnel are privileged to enter any land or premises.

Criminal trespass entails an unauthorized entry, and unlike burglary, there is no requirement 
that the intruder intend to commit a felony. Another important point is that statutes punish a tres-
pass on a broad range of private property. The Texas statute provides that an individual commits 
a trespass who “knowingly and unlawfully” enters or remains in the dwelling “of another” as well 
as in a motor vehicle, hotel, motel, condominium, or apartment building or on agricultural land. 
The federal and many state governments also have special statutes that punish trespass in schools, 
military facilities, and medical facilities.


