
214   ESSENTIAl CRIMINAl lAw  

 • Property is broadly defined to include “anything of value,” including personal property, 
land, services, and real estate.

 • Asportation is not required for larceny.
 • Combining larceny and embezzlement means that the prosecution is able to avoid the con-

fusing issues of custody and possession. The “critical inquiry” is “whether the actor had 
control of the property, no matter how he got it, and whether the actor’s acquisition or use 
of the property was authorized.”

The Legal Equation

Embezzlement = Conversion of property of another

 + intent to permanently deprive another of property.

FALSE PRETENSES
Larceny punishes individuals who “take and carry away” property from the possession of another 
with the intent to permanently deprive the individual of the property. Obtaining possession 
through misrepresentation or deceit is termed larceny by trick. In both larceny and larceny by 
trick, the wrongdoer unlawfully seizes and takes your property.

Embezzlement punishes individuals who fraudulently “convert” to their own use the property 
of another that the embezzler has in his or her lawful possession. In other words, you trusted the 
wrong person with the possession of your property.

Common law judges confronted a crisis when they realized that there was no criminal remedy 
against individuals who tricked another into transferring title or ownership of personal property 
or land. Consider the case of an individual who trades a fake diamond ring that he or she falsely 
represents to be extremely valuable in return for a title to farmland.

The English Parliament responded, in 1757, by adopting a statute punishing an individual who 
“knowingly and designedly” by false pretense shall “obtain from any person or persons money, 
goods, wares or merchandise with intent to cheat or defraud any person or persons of the same.” 
American states followed the English example and adopted similar statutes.

State statutes slightly differ from one another in their definitions of false pretenses. The essence 
of the offense is that a defendant is guilty of false pretenses who

•• obtains title and possession of property of another by
•• a knowingly false representation of
•• a present or past material fact with
•• an intent to defraud that
•• causes an individual to pass title to his or her property.

Actus Reus
The actus reus of false pretenses is a false representation of a fact. The expression of an opinion or 
an exaggeration (“puffing”), such as the statement that “this is a fantastic buy,” does not consti-
tute false pretenses. The most important point to remember is that the false representation must 
be of a past (this was George Washington’s house) or present (this is a diamond ring) fact. A future 
promise does not constitute false pretenses (“I will pay you the remaining money in a year”). 
Why? The explanation is that it is difficult to determine whether an individual has made a false 
promise, whether an individual later decided not to fulfill a promise, or whether outside events 
prevented the performance of the promise. Prosecuting individuals for failing to fulfill a future 
promise would open the door to individuals being prosecuted for failing to pay back money they 
borrowed or might result in business executives being held criminally liable for failing to fulfill the 
terms of a contract to deliver consumer goods to a store. The misrepresentation must be material 
(central to the transaction; the brand of the tires on a car is not essential to a sale of a car) and must 


