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his son but to further abuse him” and there was no “substantial evidence” that Midgett “premed-
itated and deliberated the killing.”20

The Legal Equation

Second-degree murder = Intentional act dangerous to the life of another

 +  intent to kill without premeditation and deliberation or 
intent to commit underlying felony for felony murder

 + causing the death of another person.

Depraved Heart Murder
An individual may be held criminally responsible for depraved heart murder in those instances 
that he or she kills another as a result of the “deliberate perpetration of a knowingly dangerous act 
with reckless and wanton unconcern and indifference as to whether anyone is harmed or not.”21 A 
defendant who acts in this fashion is viewed as manifesting an “abandoned and malignant heart” 
or “depraved indifference to human life.” Reckless homicide is based on the belief that acts under-
taken without an intent to kill that severely and seriously endanger human life are “just as antiso-
cial and . . . just as truly murderous as the specific intent to kill and to harm.”22 Malice is implied 
in the case of depraved heart murder, and this is typically punished as second-degree murder. The 
California Penal Code states that malice is “implied . . . when the circumstances attending the 
killing show an abandoned and malignant heart.”23

Depraved heart murder requires the following:

•• Conduct. The defendant’s act must create a very high degree of risk of serious bodily injury. 
Keep in mind that the act must be highly dangerous.

•• Intent. The defendant must be aware of the danger created by his or her conduct. Some 
courts merely require that a reasonable person would have been aware of the risk.

•• Danger. The common law appeared to require that a number of individuals were placed in 
danger; the modern view is that it is sufficient that a single individual is at risk.

Kansas Statutes Annotated Section 21-3402 (2003 Supp.) defines depraved heart murder as the 
killing of a human being committed “unintentionally but recklessly under circumstances man-
ifesting extreme indifference to the value of human life.” John Doub drank six beers following 
a party, struck two parked vehicles, and immediately drove off because he was concerned that 
the police would detect that he had been drinking. He subsequently drank additional liquor and 
smoked crack cocaine. Roughly two hours later, he collided into the rear of an automobile, killing 
nine-year-old Jamika Smith. The accident investigator determined that Doub was traveling at a 
rapid rate and drove “up on top of [the car],” driving it down into the pavement and propelling 
the automobile off the street and into a tree. Would you convict Doub?24

There is no mathematical formula for determining whether an act satisfies the highly danger-
ous standard of depraved heart murder. This is decided based on the facts of each case. Examples 
of depraved heart murder include the following:

•• A defendant plays a game of “Russian Roulette” in which he loads a revolver with one bullet 
and six “dummy bullets” and spins the chamber. He places the gun to the victim’s head and 
pulls the trigger three times; the third pull kills the victim.25

•• A defendant shoots into a passing train, unintentionally killing a passenger.26

•• Two street gangs engage in a lengthy shoot-out on a street in downtown Baltimore, killing 
an innocent fifteen-year-old.27

In State v. Davidson, the Kansas Supreme Court found that Sabine Davidson had killed 
Christopher Wilson “unintentionally but recklessly under circumstances manifesting extreme 


