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such as breaking a window or pushing open an unlocked door. Permanent damage is not required; 
the slightest amount of force is sufficient. Why did the common law require a breaking? Most 
commentators conclude that this requirement was intended to encourage homeowners to take 
precautions against intruders by closing doors and windows. In addition, an individual who resorts 
to breaking also typically lacks permission to enter, and the breaking is evidence of an “unlawful” 
or “uninvited” entry. A breaking may also occur through constructive force. This entails entry by 
fraud, misrepresentation, or threat of force; entry by an accomplice; or entry through a chimney.

Most statutes no longer require a breaking. Burglary is typically defined as an unlawful or 
uninvited entry (e.g., lacking permission to enter). Note that it is not burglary under this definition 
for an individual to enter a store that is open to the general public. Some courts have interpreted 
statutes to cover the entry into a store by arguing that an individual who enters a store while con-
cealing that he or she plans to commit a crime has committed a fraud and therefore has entered 
unlawfully. Courts have ruled that breaking into an ATM or other structure “too small for a human 
being to live in or do business in is not a ‘building’ or ‘structure’ for the purpose of burglary.”42

Entry
The next step after the breaking is “entry.” This requires only that a portion of an individual’s 
body enters the dwelling; a hand, foot, or finger is sufficient. Courts also find burglary when there 
is entry by an instrument that is used to carry out the burglary. This might involve reaching into 
a window with a straightened coat hanger to pull out a wallet or reaching an arm through a win-
dow to pour flammable liquid into a home. In a recent case, an individual launched an aggressive 
verbal attack on his lover’s husband while reaching his arm threateningly through the open door 
of the husband’s motor home. A Washington appellate court determined that this was sufficient 
to constitute an intent to assault and a conviction for burglary.43 Note the general rule is that it 
is not a burglary when an instrument is used solely to break the structure, such as tossing a brick 
through a window.44

Another point to keep in mind is that the breaking must be the means of entering the dwelling.  
You might break a window and then realize that the front door is open and walk in and steal  

State Rate

Washington 3,706.1

New Mexico 3,542.3

South Carolina 3,460.3

Louisiana 3,458.8

Florida 3,415.5

Arkansas 3,338.0

Georgia 3,281.2

Arizona 3,197.5

Alabama 3,177.6

Tennessee 3,060.6

National Rate = 2,596.1 

Table 9.1  Top Ten States for Property Crimes* in 2014 per 100,000 Population 

Source: Kathleen O’Leary Morgan and Scott Morgan, eds. State Rankings 2016: A Statistical View of America. Thousand 
Oaks, CA: CQ Press, 2016, p. 47.

*Property crimes are offenses of larceny theft, burglary, and motor vehicle theft.


