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Civil forfeiture does not require a criminal charge or a criminal conviction, and it accounts 
for roughly 80 percent of forfeiture proceedings. The Supreme Court has held that civil forfeiture 
requires that the government provide an individual with notice of the property to be seized and 
that the individual is to be provided with a hearing in which the government must establish by a 
preponderance of the evidence that the property is linked to unlawful narcotics activity.68

In 2000, the U.S. Congress, concerned that individuals subjected to civil forfeiture lacked ade-
quate protections, passed the Civil Asset Forfeiture Reform Act.69 Although the act expands the 
number of offenses subject to civil forfeiture, a number of provisions make it more difficult for 
the government to seize property. The act, for example, establishes an “innocent owner defense” 
for individuals who are able to establish that they did know that the property to be seized was 
linked to unlawful activity or who took every effort to prevent the unlawful activity. For example, 
an individual’s lack of knowledge that a home was purchased by his or her former spouse with 
money from an unlawful narcotics transaction would constitute a defense in a civil forfeiture pro-
ceeding.70 Indigent defendants under the Reform Act are provided with legal representation, and 
the government is liable for damages in those instances in which the government is unsuccessful 
in forfeiting the property.

The U.S. Supreme Court held in United States v. Ursery that civil forfeitures do not constitute 
punishment and therefore do not raise an issue of double jeopardy.71 The Court recently held that 
the government may not seize funds unconnected with criminal activity that a defendant requires 
in order to hire a lawyer.

The Supreme Court has upheld random drug testing as a method for detecting and for deterring 
drug use among public employees and high school students.

Drug Testing
The U.S. Supreme Court has approved the drug testing of government employees whose ingestion of 
narcotics may threaten the public safety and welfare. In 1989, in Skinner v. Railway Labor Executives’ 
Association, the Court upheld the constitutionality of an alcohol and drug testing program estab-
lished by the U.S. Federal Railroad Administration to prevent and to investigate accidents. The 
Court explained that the testing, which was conducted without probable cause or warrant or rea-
sonable suspicion, was required in the interest of railroad safety.72 Skinner was decided on the same 
day as National Treasury Employees Union v. Von Raab, which affirmed the constitutionality of a drug 
testing program established by the U.S. Customs Service as a condition of employment for indi-
viduals staffing positions involving drug interdiction or enforcement and for positions in which 
employees carry a firearm or handle “sensitive information.”73

The Supreme Court also approved random drug testing programs in high schools. In Vernonia 
School District 47J v. Acton, the Court upheld the constitutionality of the random drug testing of 
athletes. The Court reasoned that athletes are subject to rules, regulations, and discipline and have 
less expectation of privacy than the average student and that there was a demonstrated need to test 
the athletes because they were the “leaders” of the drug culture in the school. A positive result for 
drugs led to suspension from athletic activities and did not result in a criminal arrest.74 In Board of 
Education of Independent School District No. 92 of Pottawatomie County v. Earls, the Court extended 
drug testing to students involved in all competitive extracurricular activities.75 The Supreme Court 
in Safford Unified School District v. Redding held that it was unconstitutional to “strip search” a stu-
dent suspected of the unlawful possession of small amounts of a prescription drug.76

In most states, it is a crime to falsify a drug test. Texas Health and Safety Code Section 481.133 
provides that “falsifying a drug test,” or “possessing with intent to use any material for the falsifica-
tion of a drug test,” is punishable by up to 180 days imprisonment and a fine not to exceed $2,000.
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12.3 The South Carolina Supreme 
Court in Whitner v. State was 
asked to decide whether the  
word child in Children’s Code 
Section 20-7-50 includes viable 

fetuses. Cornelia Whitner pled guilty to criminal child 
neglect. Her baby was born with cocaine metabolites  
in its system because of Whitner’s ingestion of  
crack cocaine during the third trimester of her  
pregnancy. She pled guilty and later appealed to the  
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