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The vast majority of courts have not limited cruel and unusual punishment to acts con-
demned at the time of the passage of the Eighth Amendment and have viewed this as an evolving 
concept. The U.S. Supreme Court in Trop v. Dulles stressed that the Eighth Amendment “must 
draw its meaning from the evolving standards of decency that mark the progress of a maturing 
society.”79

The death penalty historically has been viewed as a constitutionally acceptable form of pun-
ishment. The Supreme Court noted that punishments are “cruel when they involve torture or a 
lingering death; but the punishment of death is not cruel within the meaning of that word as used 
in the Constitution. [Cruelty] implies there is something inhuman and barbarous—something 
more than the mere extinguishment of life.”80

The Supreme Court has rejected the contention that death by shooting and electrocution is 
cruel and barbarous, noting in 1890 that the newly developed technique of electricity was a “more 
humane method of reaching the result.” In Louisiana ex rel. Francis v. Resweber, Francis was strapped 
in the electric chair and received a bolt of electricity before the machine malfunctioned.81 The U.S. 
Supreme Court rejected the claim that subjecting the petitioner to the electric chair a second time 
constituted cruel and unusual punishment. The Court observed that there was no intent to inflict 
unnecessary pain, and the fact that “an unforeseeable accident prevented the prompt consumma-
tion of the sentence cannot . . . add an element of cruelty to a subsequent execution.” In 2008, in 
Baze v. Rees, the U.S. Supreme Court affirmed the constitutionality of the execution of individuals 
through the use of lethal injection.82 (See Criminal Law in the News below.)

In 2011, in Brown v. Plata, Justice Anthony Kennedy affirmed a lower court judgment requiring 
California prisons to release roughly forty-six thousand inmates to relieve prison overcrowding.83 
The California system housed twice as many prisoners as the institutions were designed to hold. 
Justice Kennedy concluded that the overcrowding of California prisons constituted unconstitu-
tional cruel treatment because the prison system lacked the resources to provide adequate health 
and mental health care to the large prison population. Overcrowding also had led to rising tension 
and to violence.

The Amount of Punishment: The Death Penalty
The prohibition on cruel and unusual punishment has also been interpreted to require that pun-
ishment is proportionate to the crime. In other words, the “punishment must not be excessive”; 
it must “fit the crime.” Judges have been particularly concerned with the proportionality of the 

CRIMINAL LAW IN THE NEWS
European manufacturers of lethal injection drugs like 
sodium thiopental and pentobarbital in the past several 
years decided to stop selling these drugs to American 
states for use in executions. A shortage of these drugs 
led correctional authorities to experiment with new com-
binations of drug cocktails. The executions of Dennis 
McGuire in Ohio in January 2014, Clayton D. Lockett 
in Oklahoma in April 2014, and Joseph R. Wood III in 
Arizona in July 2014 led to a questioning of executions 
through lethal injection that included the sedative mida-
zolam. Midazolam is used to induce a coma-like sleep. 
A second drug paralyzes the individual, and a third drug 
induces a heart attack. McGuire’s execution in Ohio 
required roughly twenty-five minutes, although death 
normally should occur within ten minutes. Witnesses 
reported that McGuire appeared to be gasping for air 
and seemed to be conscious of the pain associated 

with the execution. Lockett’s execution in Oklahoma 
took forty-three minutes. Lockett reportedly was moan-
ing in pain because an improperly placed intravenous 
line prevented the drugs from flowing directly into his 
bloodstream. Wood also was executed using mida-
zolam and according to observers gasped for air over 
six hundred times during the nearly two hours it took 
for him to die.

The three inmates all had been convicted of brutal 
crimes, and the families of the victims stressed that their 
loved ones had suffered to a much greater extent than their 
assailants. Lockett, for example, had been convicted of 
shooting a nineteen-year-old woman and burying her alive.

In reaction to the shortage of drugs used in 
lethal injection, Oklahoma and Utah have authorized 
the use of firing squads if the required chemicals 
are unavailable thirty days before an execution is 
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