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NEW DEFENSES
The criminal law is based on the notion that individuals are responsible and accountable for their 
decisions and subject to punishment for choosing to engage in morally blameworthy behavior. 
We have reviewed a number of circumstances in which the law has traditionally recognized that 
individuals should be excused and should not be held fully responsible. In the last decades, medi-
cine and the social sciences have expanded our understanding of the various factors that influence 
human behavior. This has resulted in defendants’ offering various new defenses that do not easily 
fit into existing categories. These defenses are not firmly established and have yet to be accepted 
by judges and juries. Most legal commentators dismiss the defenses as “quackery” or “science” and 
condemn these initiatives for undermining the principle that individuals are responsible for their 
actions.

One of the foremost critics is Professor Alan Dershowitz of Harvard Law School, who has 
pointed to fifty “abuse excuses.” Dershowitz defines an abuse excuse as a legal defense in which 
defendants claim that the crimes with which they are charged result from their own victimiza-
tion and that they should not be held responsible. Examples are the “battered wife” and “bat-
tered child syndromes.”102 A related set of defenses are based on the claim that the defendant’s 
biological or genetic heredity caused him or her to commit a crime. George Fletcher has warned 
that these types of defenses could potentially undermine the assumption that all individuals are 
equal and should be rewarded or punished based on what they do, not on who they are. On the 
other hand, proponents of these new defenses argue that the law should evolve to reflect new 
intellectual insights.103

The Legal Equation

Subjective test	 =	 Government inducement

	 +	 defendant is not predisposed to commit the crime.

Objective test	 =	 �Police conduct falls below standards to which common 
feelings respond

	 +	 induces crime by those who normally avoid criminal activity.

6.8 Detective Jason Leavitt of the 
Las Vegas Police Department was 
disguised as an “intoxicated 
vagrant.” Twenty one-dollar bills 
were placed in his pocket and were 

visible to anyone standing close to him. Leavitt’s words 
and actions were monitored by other officers.

Appellant Richard Miller, who was walking south-
bound on Main Street, approached Detective Leavitt 
and asked him for money. Leavitt responded that he 

would not give Miller any money. “Miller then pulled 
Detective Leavitt closer to him, quickly reached 
his hand into Detective Leavitt’s pocket, and took 
the twenty dollars. Miller then loosened his grip on 
Detective Leavitt and again asked for money. Detective 
Leavitt said that he could not give Miller any money 
because his money was gone.” Miller was arrested and 
charged with larceny.

May Miller successfully rely on the entrapment 
defense? See Miller v. State, 110 P.3d 53 (Nev. 2005).

You Decide

You can find the answer at study.sagepub.com/lippmaness2e

Read United States 
v. Jacobsen on the 
study site: study 
.sagepub.com/
lippmaness2e


