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•• Sporting Events. Ordinary physical contact or blows are incident to sports such as football, 
boxing, or wrestling.

•• Socially Beneficial Activity. Individuals benefit from activities such as medical procedures and 
surgery.

Consent must be free and voluntary and may not be the result of duress or coercion or fraud. 
Consent also is invalid if offered by an individual who lacks the legal capacity to consent based 
on age, a mental defect, or intoxication. An individual may limit the scope of consent by, for 
instance, authorizing a doctor to operate on only three of the five fingers on his or her left hand. 
The forgiveness of a perpetrator by the victim following a crime does not constitute consent to a 
criminal act. A recent area of concern involves fraternity hazing. A New York judge found that the 
beating inflicted on pledges exceeded the terms of consent and that consent must be voluntary 
and intelligent and must be “free of force or fraud.”52

The Legal Equation

Consent = A justification, generally.

Consent = A justification only for

  1. incidental contact;

  2. foreseeable injury in legal sporting event; and

  3. beneficial medical procedure; where

 + consent is voluntarily given by an individual with legal capacity.

6.5 Givens Miller, an eighteen-
year-old, 210 -pound football 
player, had a disagreement with 
his parents following a high school 
football game. Givens’s father, 

George, responded by taking away Givens’s cell phone 
and car keys. Givens repeatedly shouted at his parents, 
telling his father to “take your G.D. money and ‘f---’ your-
self with it.” He then baited George, uttering “What the 
‘f---,’ man. I’m going to—you going to hit me, man? Are 
you going to hit me? What the ‘f---,’ man.”

George responded, “No, I’m not going to hit you,” 
and shoved Givens away from him. Givens kicked and 
punched George in his side; and as Givens charged 

toward him, George punched Givens in the face. George 
then threw two more punches. Givens testified that at 
the time of the incident, he “was all jazzed up” from the 
game and “in an aggressive mood” and “kind of wanted 
to hit [George]” and he “kind of wanted [George] to 
hit [him].” Givens “suffered dental fractures and loose 
teeth. He also received two blows to the head, and tes-
tified that he may have lost consciousness for a brief 
moment.” At the close of evidence, George objected to 
the jury charge because the court did not include an 
instruction on the defense of consent.

Was the judge correct in not issuing an instruction 
on consent? See Miller v. State, 312 S.W.3d 209 (Tex. 
Ct. App. 2010).

You Decide

You can find the answer at study.sagepub.com/lippmaness2e

Read State v. 
Dejarlais on the 
study site: study 
.sagepub.com/
lippmaness2e.

Mistake of Law and Mistake of Fact
A core principle of the common law is that only “morally blameworthy” individuals should be 
subject to criminal conviction and punishment. What about the individual who commits an act 
that he or she does not realize is a crime? Consider a resident of a foreign country who is flying 
to the United States for a vacation and is asked by a new American acquaintance to bring a vial 
of expensive heart medicine to his or her parents in the United States. The visitor is searched by 


