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not be made criminal. The acts of gambling, prostitution, and operating bawdy houses are 
criminally punishable, of course, but the state cannot create the special status of vagrant 
for persons who commit those illegal acts and then punish the status instead of the act.

What about the status of being a drug addict? In Robinson v. California, the U.S. Supreme Court 
was asked to determine whether Robinson could be held criminally liable for his status of being 
“addicted to narcotics.” The Court found the California law unconstitutional because it did not 
“require possession or use of narcotics, or disorderly behavior resulting from narcotics, but rather 
imposed liability for the mere status of being addicted.” The justices concluded that just as it would 
be cruel to make it a crime to be mentally ill or a leper or to be afflicted with venereal disease, it was 
cruel to convict an individual for the “disease of addiction” without requiring proof of narcotics 
possession or antisocial behavior.10

Six years later, the Court reached a different outcome in Powell v. Texas. Leroy Powell was an 
alcoholic with roughly one hundred arrests for public intoxication. He was arrested for “being 
found in a state of intoxication in a public place.” Powell claimed that he could not control 
his urge to drink and that because of his status as an alcoholic, he should not be held guilty for 
being drunk in public. The Supreme Court rejected Powell’s argument that he was being pun-
ished for being a chronic alcoholic and held that he was being punished for public behavior that 
posed “substantial health and safety hazards, both to himself and for members of the general 
public.”11

Powell, according to the majority of the justices, was not suffering from a disease that made 
him unable to control his desire to drink. Each morning, Powell made a voluntary decision to start 
drinking and knew that by the end of the day, he would find himself drunk in public and subject 
to arrest.

In other words, although Robinson was improperly punished for being a “narcotics addict,” 
Powell was properly punished for being “drunk and disorderly in public.” Consider how the Court 
would have ruled if the scientific evidence indicated that alcoholics like Powell have a gene that 
makes them unable to resist drinking and getting drunk in public. Would Powell, on these facts, 
succeed in claiming that he was being punished for a status rather than for an act?

You might be thinking about the fact that sex offenders are prohibited from living nearby a 
school or church; suspected terrorists are prohibited from flying on commercial airliners; and, 
in many states, undocumented young people are denied state college tuition. Are these status 
offenses? The answer is that these disabilities are civil regulations designed to protect the public 
rather than “criminal punishments” imposed on individuals. A homeless individual who is con-
victed of sleeping in the park is being punished for his or her act rather than his or her status. On 
the other hand, some argue that a homeless individual is compelled by his or her homelessness 
and the lack of housing to sleep in the park.

3.2 An FBI search of Bruce Black’s 
home and home computer resulted 
in the seizure of photographs and 
computer diskettes containing 
unlawful child pornography. Black 

pled guilty to the receipt, possession, and distribution of 
child pornography that had been transmitted in inter-
state commerce. He was sentenced to eighteen months 
in prison and to three years of supervised release. The 
government stipulated in the plea agreement that Black 
was a “pedophile and/or ephebophile [sexually attracted 
to young men]” and that “the receipt, collection and 

 distribution of child pornography was a pathological 
symptom of the defendant’s pedophilia and/or ephebo-
philia.” Psychiatric reports concluded that despite 
Black’s illness, Black was able to appreciate the wrong-
fulness of his acts and was able to control his impulses 
and limit his involvement in child pornography to those 
periods in which his roommate was absent. Black 
appealed and claimed that he was unable to control his 
sexual urges and that he was being punished for his 
status as a pedophile and/or ephebophile. Do you agree 
with Black? Will his appeal be successful? See United 
States v. Black, 116 F.3d 198 (7th Cir. 1997).

You can find the answer at study.sagepub.com/lippmaness2e

You Decide


