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DEFENSES BASED ON JUSTIFICATION OR EXCUSE
As previously pointed out, justification defenses are based on the circumstances confronting an 
individual and may be invoked by any individual in similar circumstances. Excuse defenses gener-
ally are available to individuals who lack the capacity to form a criminal intent.

Necessity
The necessity defense recognizes that conduct that would otherwise be criminal is justified 
when undertaken to prevent a significant harm. This is commonly called the “choice of evils” 
because individuals are confronted with the unhappy choice between committing a crime and 
experiencing a harmful event. The harm to be prevented was traditionally required to result from 
the forces of nature. A classic example is the boat captain caught in a storm who disregards a 
“no trespassing” sign and docks his or her boat on an unoccupied pier. Necessity is based on the 
assumption that had the legislature been confronted with this choice, the legislators presumably 
would have safeguarded the human life of sailors over the property interest of the owner of the 
dock. As a result, elected officials could not have intended that the trespass statute would be 
applied against a boat captain in this situation.43

The limitation of necessity to actions undertaken in response to the forces of nature has been 
gradually modified, and most modern cases arise in response to pressures exerted by medical emer-
gencies and other situations in which individuals must act immediately to avert harm. State v. 
Salin is representative of this trend. Salin, an emergency medical services technician, was arrested 
for speeding while responding to a call to assist a two-year-old child who was not breathing. The 
Delaware court agreed that Salin reasonably assumed that the child was in imminent danger and 
did not have time to use his cell phone to check on the child’s progress. His criminal conviction 
was reversed on the grounds of necessity. Judge Charles Welch concluded that Salin was con-
fronted by a choice of evils and that his “slightly harmful conduct” was justified in order to “pre-
vent a greater harm.”44

Roughly half of the states possess necessity statutes, and the other jurisdictions rely on the 
common law defense of necessity. There is agreement on the central elements of the defense.45

Model Penal Code

Section 3.02. Justification Generally: Choice of Evils

(1)	 Conduct that the actor believes to be necessary to avoid a harm or evil to himself or to 
another is justifiable, provided that:

(a)	 the harm or evil sought to be avoided by such conduct is greater than that sought to 
be prevented by the law defining the offense charged; and

(Continued)

eight and twelve years of age are presumed to be inca-
pable of committing a crime. This presumption may be 
overcome by proof that they have “sufficient capacity to 
understand the act or neglect, and to know that it was 
wrong.” The Washington Supreme Court was asked to 

decide whether the trial court was correct in conclud-
ing that there was clear and convincing evidence that 
K.R.L. had the capacity to commit residential burglary.

What is your opinion? See State v. K.R.L., 840 P.2d 
210 (Wash. Ct. App. 1992).

You can find the answer at study.sagepub.com/lippmaness2e


