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Excessive Force
An individual acting in self-defense is entitled to use that degree of force reasonably believed to be 
necessary to defend himself or herself. Deadly force is force that a reasonable person under the 
circumstances would be aware will cause or create a substantial risk of death or substantial bodily 
harm. This may be employed to protect against death or serious bodily harm. The application of 
excessive rather than proportionate force may result in a defender’s being transformed into an 
aggressor. This is the case where an individual entitled to nondeadly force resorts to deadly 
force. The MPC limits deadly force to the protection against death, serious bodily injury, kid-
napping, or rape. The Wisconsin statute authorizes the application of deadly force against arson, 
robbery, burglary, and any felony offense that creates a danger of death or serious bodily harm.75

In State v. DeJesus, DeJesus was attacked by two machete-wielding assailants, and he knocked 
them to the ground with a metal pipe and beat them to death. The Connecticut Supreme Court 
held that “[t]he jury could have reasonably concluded that the defendant did not reasonably 
believe that the degree of deadly force he exercised, in continuing to beat the victims in the man-
ner established by the evidence, was necessary under the circumstances to thwart any immediate 
attacks from either or both of the victims.”76

Retreat
The law of self-defense is based on necessity. An individual may resort to self-protection when he 
or she reasonably believes it necessary to defend against an immediate attack. The amount of force 
is limited to that reasonably believed to be necessary. Courts have struggled with how to treat a 
situation in which an individual may avoid resorting to deadly force by safely retreating or fleeing. 
The principle of necessity dictates that every alternative should be exhausted before an individual 
resorts to deadly force and that an individual should be required to retreat to the wall (as far as 
possible). On the other hand, should an individual be required to retreat when confronted with a 
violent wrongdoer? Should the law promote cowardice and penalize courage?

6.7 The defendant, seventeen- 
year-old Andrew Janes, was aban-
doned by his alcoholic father at 
age seven. Along with his mother 
Gale and brother Shawn, Andrew 

was abused by his mother’s lover, Walter Jaloveckas, 
for roughly ten years. As Walter walked in the door fol-
lowing work on August 30, 1988, Andrew shot and 
killed him; one 9-millimeter pistol shot went through 
Walter’s right eye and the other through his head. The 
previous night, Walter had yelled at Gale, and Walter 
later leaned his head into Andrew’s room and spoke in 
low tones that usually were “reserved for threats.” 
Andrew was unable to remember precisely what Walter 
said. In the morning, Gale mentioned to Andrew that 
Walter was still mad. After returning from school, 
Andrew loaded the pistol, drank some whiskey, and 
smoked marijuana.

Examples of the type of abuse directed against 
Andrew by Walter included beatings with a belt and wire 
hanger, hitting Andrew in the mouth with a mop, and 
punching Andrew in the face for failing to complete a 

homework assignment. In 1988, Walter hit Andrew with 
a piece of firewood, knocking him out. Andrew was sub-
ject to verbal as well as physical threats, including a 
threat to nail his hands to a tree, brand his forehead, 
place Andrew’s hands on a hot stove, break Andrew’s 
fingers, and hit him in the head with a hammer.

The “battered child syndrome” results from a pat-
tern of abuse and anxiety. “Battered children” live in 
a state of constant alert (“hypervigilant”) and caution 
(“hypermonitoring”) and develop a lack of confidence 
and an inability to seek help (“learned helplessness”). 
Did Andrew believe and would a reasonable person 
in Andrew’s situation believe that Andrew confronted 
an imminent threat of great bodily harm or death? 
The Washington Supreme Court clarified that immi-
nent means “near at hand . . . hanging threateningly 
over one’s head . . . menacingly near.” The trial court 
refused to instruct the jury to consider whether Andrew 
was entitled to invoke self-defense.

Should the Washington Supreme Court uphold or 
reverse the decision of the trial court? See State v. 
Janes, 850 P.2d 495 (Wash. 1993).

You Decide
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