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cloak all utterances in legality. “It is one thing to say 
that the police cannot be used as an instrument for the 
suppression of unpopular views, and another to say 
that, when the speaker passes the bounds of argument 
or persuasion and undertakes incitement to riot, they 
are powerless to prevent a breach of the peace.”

Viewed in context, defendant’s words—IT’S GOOD 
THAT THE WORLD TRADE CENTER WAS BOMBED. 
MORE COPS AND FIREMEN SHOULD HAVE DIED. 
MORE BOMBS SHOULD HAVE DROPPED AND MORE 
PEOPLE SHOULD HAVE BEEN KILLED—were plainly 
intended to incite the crowd to violence, and not 
simply to express a point of view. But the allegations 
extend beyond mere words. It is further alleged that 
defendant accosted people in the crowd and shouted a 
threat—WE’VE GOT SOMETHING FOR YOUR A----—
directly into the faces of some of the onlookers. It is 
also alleged that as the confrontation escalated, defen-
dant and his accomplices refused police entreaties to 
disperse. This conduct went well beyond protected 
speech and firmly into the realm of criminal behavior. 
It was far more than “the mere abstract teaching . . . of 
the moral propriety or even moral necessity for a 

resort to force and violence”; under the circumstances, 
it constituted the very real threat of violence itself.

All that is required under Penal Law section 
240.08 . . . is that defendant urge ten or more persons 
to engage in tumultuous and violent conduct of a kind 
likely to create public harm. Angrily confronting and 
threatening a crowd of onlookers with the intent to 
stir the crowd to violence is sufficient; the object of 
that tumultuous or violent conduct is irrelevant so 
long as the conduct defendant urges is of a kind likely 
to cause public harm. . . .

Penal Law section 240.20 provides, in pertinent 
part, that a person is guilty of disorderly conduct 
“when, with intent to cause public inconvenience, 
annoyance, or alarm, or recklessly creating a risk 
thereof . . . he engages in fighting or in violent, tumul-
tuous or threatening behavior.” . . . Defendant’s words 
and deeds as alleged in the complaint demonstrate his 
intent to cause public inconvenience, annoyance, or 
alarm, or recklessly create a risk thereof by engaging in 
tumultuous or threatening behavior. Therefore, defen-
dant’s request to dismiss both counts in the accusatory 
instrument is denied. 

(Continued)

CHAPTER SUMMARY

Crimes against public order and morality have tra-
ditionally been viewed as of secondary importance. 
These misdemeanor offenses are disposed of in sum-
mary trials and carry modest punishments. Offenses 
such as disorderly conduct, however, constitute a sig-
nificant percentage of arrests and prosecutions, and 
the treatment of these arrestees helps to shape percep-
tions of the criminal justice system.

Crimes against public order and morality were his-
torically used to remove the unemployed and political 
agitators from cities and towns. Today, we are seeing 
a renewed emphasis on these offenses by municipali-
ties. An increasing number of middle-class individuals 
are moving into urban areas and find themselves shar-
ing their neighborhood with prostitutes, drug addicts, 
alcoholics, and gangs. The so-called broken windows 
theory reasons that the tolerance of small-scale, qual-
ity-of-life crimes leads to neighborhood deterioration 
and facilitates the growth of crime.

Individual disorderly conduct is directed at a 
broad range of conduct that risks or causes public 
inconvenience, annoyance, or alarm and risks causing 

or does cause a breach of the peace. The Model Penal 
Code punishes engaging in fighting or threatening 
violent behavior; creating unreasonable noise, offen-
sive utterances, or gestures; or creating a hazardous 
or physically offensive condition. A riot is group dis-
orderly conduct and entails participating with others 
in tumultuous and violent conduct with the intent of 
causing a grave risk of public alarm.

The broken windows theory of crime, as you 
recall, is based on the belief that public indecencies 
or quality-of-life crimes lead to neighborhood deteri-
oration and result in an increased incidence of crime. 
Two controversial quality-of-life crimes are vagrancy, 
defined in the common law as wandering the streets 
with no apparent means of earning a living, and loi-
tering, a related offense that is defined at common law 
as standing in public with no apparent purpose. These 
broad statutes have historically been used against 
individuals based on their status as “undesirables.” 
Vagrancy and loitering statutes have been found void 
for vagueness by the U.S. Supreme Court. Many states 
have responded by adopting the approach of the 


