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CHAPTER SUMMARY

The killing of another human being violates the fun-
damental right to life and is considered the most 
serious criminal offense. The common law gradually 
distinguished between murder (killings committed 
with malice aforethought) and the less serious crime 
of manslaughter (killings committed without malice 
aforethought).

We generally measure the beginning of human 
life from viability, the point at which a fetus is able 
to live independently from the mother. Death is mea-
sured by the brain death test, or the failure of the brain 
function.

Malice is the intent to kill with ill will or hatred. 
Aforethought means a design to kill. Malice afore-
thought is expressed when there is a deliberate intent 
to kill or implied where an individual possesses the 
intent to cause great bodily harm or the intent to 
commit an act that may lead to death or great bodily 
harm. Judges gradually expanded the concept of mal-
ice aforethought to include various forms of criminal 
intent.

There is no single approach to defining the law of 
murder or manslaughter in state statutes. The division 
of homicide into degrees is intended to divide killings 
by the “moral blameworthiness of the individual.” 
This division is typically based on factors such as the 
perpetrator’s intent, the nature of the killing, and the 
surrounding circumstances of the killing.

First-degree murder is the deliberate and premedi-
tated killing of another with malice aforethought. An 
individual who is capable of devising a plan to take 
the life of another is considered a serious threat to 
society. Premeditation may be formed instantaneously 
and does not require a lengthy period of reflection.

Thirty-one states recognize the death penalty. 
Killings viewed as deserving of capital punishment are 
categorized as capital first-degree murder or aggravated 
first-degree murder. Conviction results in the death 
penalty or life imprisonment. In non-death-penalty 

states, aggravated murder carries life imprisonment. 
A homicide qualifies as aggravated or capital murder 
when it is found to have been committed in a heinous 
or atrocious fashion.

Second-degree murder involves the intentional 
killing of a human being with malice aforethought 
that is not committed in a premeditated and deliber-
ate fashion. Depraved heart murder includes killings 
resulting from a knowingly dangerous act committed 
with reckless and wanton disregard as to whether oth-
ers are harmed. Felony murder entails the death of an 
individual during the commission of or attempt to 
commit a felony. This category of murder tends to be 
limited to dangerous felonies; and in various states, 
felony murders are categorized as first-degree murder 
rather than second-degree murder.

Manslaughter comprises voluntary and involun-
tary manslaughter. Voluntary manslaughter is the kill-
ing of another in a sudden and intense heat of passion 
in response to an adequate provocation. Adequate 
provocation is defined as conduct that is sufficient to 
excite an intense passion that would cause a reason-
able person to lose control. Only a limited number 
of acts are considered to constitute adequate provo-
cation, but some judges have vested the discretion 
to determine provocation in jurors. The heat of pas-
sion is considered to have “cooled” after a reasonable 
period of time.

Involuntary manslaughter includes negligent 
manslaughter and misdemeanor manslaughter, also 
termed unlawful-act manslaughter. Negligent man-
slaughter involves the creation of a risk of the serious 
injury or death of another. Courts, in practice, do not 
clearly distinguish between a negligence and reckless-
ness standard. Misdemeanor manslaughter involves 
a killing committed during the commission of a mis-
demeanor. Some states expand misdemeanor man-
slaughter to include nonviolent felonies and, for this 
reason, term this offense unlawful-act manslaughter.

The handgun did not. The handgun was holstered 
on defendant’s right, or dominant side, with a two-
step release mechanism requiring defendant to push 
down and forward and then back on a separate safety 
switch. The Taser, in contrast, was holstered on defen-
dant’s left, or nondominant side, for a cross-draw by 
defendant’s right hand and had only a safety strap and 
safety hood. After . . . incidents of handgun/Taser con-
fusion, . . . several police agencies changed their Taser 
policies to require nondominant-side holstering and 

the Taser’s bright yellow color as measures to prevent 
handgun/Taser confusion. A reasonable jury could 
conclude that a reasonably prudent person could 
distinguish between the two weapons, and drawing 
the deadly weapon—heavier, of a different color, and 
on the dominant side of the body with a compli-
cated release mechanism—under the circumstances, 
amounted to criminal negligence. Thus, the jury could 
have reasonably found defendant’s conduct . . . was 
not a mere mistake.


