
100   ESSENTIAL CRIMINAL LAw  

In State v. Cotton, Cotton was arrested and charged with criminal sexual penetration of a 
minor and criminal sexual contact with a minor. The defendant, while in jail awaiting trial, 
wrote his wife in Indiana and requested that she persuade his stepdaughter whom he was 
accused of molesting not to testify against him. He also asked his wife to convince his step-
daughter to leave New Mexico and to return to Indiana so that she would be unavailable to tes-
tify against Cotton in the New Mexico trial. Cotton sealed the letter in an envelope and asked 
his cellmate Dobbs to obtain a stamp. Dobbs, unknown to Cotton, removed the letter from the 
envelope and replaced it with a blank sheet of paper, returned the sealed stamped envelope to 
Cotton, and gave the original letter to law enforcement authorities. Several days later, Cotton 
wrote another letter to his wife, which ultimately was handed over to law enforcement authori-
ties. The New Mexico Supreme Court overturned Cotton’s conviction of two counts of criminal 
solicitation for the bribery and intimidation of a witness on the grounds that New Mexico did 
not follow the MPC and required that solicitation should be communicated to the intended 
party. Do you favor the approach of New Mexico or the approach of the MPC toward criminal 
solicitation?28

Model Penal Code

Section 5.02. Criminal Solicitation
(1) . . . A person is guilty of solicitation to commit a crime if with the purpose of promoting 

or facilitating its commission he commands, encourages or requests another person to 
engage in specific conduct that would constitute such crime or an attempt to commit such 
crime or would establish his complicity in its commission or attempted commission.

(2) . . . It is immaterial . . . that the actor fails to communicate with the person he solicits to 
commit a crime if his conduct was designed to effect such communication.

(3) . . . It is an affirmative defense that the actor, after soliciting another person to commit a 
crime, persuaded him not to do so or otherwise prevented the commission of the crime, 
under circumstances manifesting a complete and voluntary renunciation of his criminal 
purpose.

Analysis
1.• Solicitation for a felony or misdemeanor is a crime. This also includes solicitation for an 

attempt and aiding and abetting.

2.• An individual is guilty of solicitation even in those instances that the solicitation is not 
communicated.

3.• The defense of renunciation is recognized in those instances that the other person is per-
suaded not to commit or prevented from committing the offense.

The Legal Equation

Solicitation = Intent or purpose for another person to commit a crime (felony)

 +  words, written statements, or actions inviting, requesting, or urging 
another to commit a crime.


