
192   ESSENTIAl CRIMINAl lAw  

Statutory Rape
Having sexual relations with a juvenile was not a crime under early English law as long as there 
was consent. This was modified by a statute that declared that it was a felony to engage in vaginal 
intercourse with a child younger than the age of ten, regardless of whether there was consent. This 
so-called statutory rape was incorporated into the common law of the United States. American 
legislatures gradually raised the age at which a child was protected against sexual intercourse to 
between eleven and fourteen. Statutory rape is based on several considerations82:

•• Understanding. A minor is considered incapable of understanding the nature and conse-
quences of his or her act.

•• Harmful. Sexual relations are psychologically damaging to a minor and may lead to 
pregnancy.

•• Social Values. This type of conduct is immoral and is contrary to social values.
•• Vulnerability. The protection of females is based on the fact that males are typically the 

aggressors and take advantage of the vulnerability of immature females.

The general rule is that statutory rape is a strict liability offense in which a male is guilty of 
rape by engaging in intercourse with an “underage” female. This rule is intended to ensure that 
males will take extraordinary steps to ensure that females are of the age of consent.

Commentators have viewed strict liability for statutory rape as unjust in the case of a young 
woman who is physically mature and misrepresents her age. Defendants also have unsuccessfully 
claimed that males are singled out for prosecution while females rarely are charged with statutory 
rape. One reform is to provide that defendants can offer a “promiscuity defense” and document 
that the victim has had multiple sex partners and can be presumed to have possessed the capacity 
to appreciate the nature of her act and to have knowingly consented to a sexual relationship. A 
second approach is to divide the offense into various categories and to provide for more severe 
penalties for sexual relationships involving younger women. A third approach involves so-called 
Romeo and Juliet laws, which recognize that young people will engage in sexual experimenta-
tion and that statutory rape should not be a crime where the parties are roughly the same age, or it 
should be punished less severely. Forty-five states now recognize statutory rape as a gender-neutral 
offense; only five states still restrict guilt to males.83

was his reaction?” she testified that Goldberg was 
“really cool.”

And then he put his arms up on my stomach 
and his torso was in between my legs. He said 
just take your time; take a deep breath. And 
then he moved up on me and placed his penis 
in my vagina.

. . . I squeezed my legs together and got really 
tense, and I just started crying real hard. And 
I told him not to do that to me. . . . [After ejac-
ulating h]e got up and he said that if I can’t 
enjoy it, then he can’t enjoy it.

The relevant Maryland statute for first-degree rape 
at the time read as follows:

A person is guilty of rape in the first degree if 
the person engages in vaginal intercourse with 
another person by force against the will and 
without the consent of the other person and:

. . .

(3) threatens or places the victim in fear that 
the victim . . . will be imminently subjected 
to death, suffocation, strangulation, disfigure-
ment, serious physical injury, or kidnapping.

Would you convict Goldberg of rape? See Goldberg 
v. State, 41 Md. App. 58 (1979).

You can find the answer at study.sagepub.com/lippmaness2e
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