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Model Penal Code

Section 223.3. Theft by Deception
A person is guilty of theft if he purposely obtains property of another by deception. A person 
deceives if he purposely:

(1) creates or reinforces a false impression, including false impressions as to law, value, intention 
or other state of mind; but deception as to a person’s intention to perform a promise shall 
not be inferred from the fact alone that he did not subsequently perform the promise;

(2) prevents another from acquiring information which would affect his judgment of a 
transaction;

(3) fails to correct a false impression which the deceiver previously created or reinforced, or 
which the deceiver knows to be influencing another to whom he stands in a fiduciary or 
confidential relationship;

(4) fails to disclose a lien, adverse claim or other legal impediment to the enjoyment of prop-
erty which he transfers or encumbers in consideration for the property obtained, whether 
such impediment is or is not valid, or is or is not a matter of official record.

The term “deceive” does not, however, include falsity as to matters having no pecuniary sig-
nificance or puffing by statements unlikely to deceive ordinary persons in the group addressed.

Analysis
 • The term deception is substituted for “false pretense or misrepresentation.”
 • The defendant must possess the intent to defraud. This entails a purpose to obtain the prop-

erty of another and a purpose to deceive the other person.
 • The act requirement is satisfied by a misrepresentation as well as by reinforcing faulty infor-

mation. False future promises are considered to constitute false pretenses.
 • There is no duty of disclosure other than when the defendant contributes to the creation 

of a false impression or where the defendant has a duty of care toward the victim (fiduciary 
or confidential relationship) or there is a legal claim on the property. A seller also may not 
interfere with (destroy or hide) information.

 • False pretenses do not include a misrepresentation that has no significance in terms of the 
value of the property (e.g., the political or religious affiliation of a salesperson) or puffing or 
nondisclosure.

The Legal Equation

False pretenses = Misrepresentation or deceit

 + intent to steal property

 +  victim relies on misrepresentation and conveys title and 
possession.

THEFT
A number of states have consolidated larceny, embezzlement, and false pretenses into a single 
theft statute. The MPC and several state provisions also include within their theft statutes the 
property offenses of receiving stolen property, blackmail or extortion, the taking of lost or mistak-
enly delivered property, theft of services, and the unauthorized use of a vehicle.

Larceny, embezzlement, and false pretenses are all directed against wrongdoers who unlaw-
fully interfere with the property interests of others, whether through “taking and asportation,” 


