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“transparency.” Although the intelligence committees are briefed on covert 
action findings, this may not be the case for UAV policy, which—as noted—
is not necessarily a covert action as currently used. Members wanted more 
insight into the basis of the use of drones, leading the release of the Justice 
Department memo. Some members also suggested establishing a secret 
court, similar to the Foreign Intelligence Surveillance Court (FISC), to review 
potential UAV attacks. Critics of this proposal pointed out that courts review 
legal cases but are not intended to make wartime decisions and that such a 
court could, in effect, become superior to decisions made by the president 
as commander-in-chief. Also, federal judges are not elected; the president is. 
Such a court would also not necessarily improve the due process rights of a 
proposed target as the target would have no representation in or chance to 
appeal the proceedings.

Another issue was the question of which government agency or agencies 
should conduct drone strikes. They had been conducted by both the CIA and 
the Defense Department, although President Obama and DCIA John Brennan 
both expressed the view that these flights should be shifted to Defense, in large 
part if not entirely. Such a shift would make the policy more transparent but 
would add other complications. The chain of command in the CIA is shorter and 
more immediate than it is in the military. Also, given that UAVs fly from bases in 
foreign countries, there is the issue of keeping the host government informed of 
operations, which is usual for U.S. military forces but not for CIA activities.

Despite this stated goal of shifting UAV-based attacks from the CIA to 
Defense, the transition has apparently gone slowly. In January 2014, the 
omnibus appropriations bill reportedly included language barring such a shift. 
Various senators complained that they were unaware of the language, which is 
contained in a classified annex. According to aides, Senator Dianne Feinstein, 
D-CA, chairman of the Senate Intelligence Committee, and other legislators 
had concerns about how Defense would manage the UAV program and 
whether Defense would take steps to prevent collateral damage.

The Assassination Ban: A Modern Interpretation

In August 1998, the United States launched a cruise missile attack 
on targets in Afghanistan associated with al Qaeda leader Osama 
bin Laden. The United States believed that bin Laden was behind 
the terrorist attacks earlier that month on two U.S. embassies in 
East Africa.
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