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Case 11.2
Co-operative CIC Model (Critique)

Background
The Cooperative Community Interest Company (CIC) model based on a Company Limited by Guarantee is one of three CIC models available from Cooperatives UK.  The CIC regulations were drafted and approved by the UK government during 2004, and came into force during 2005.  The Cooperative CIC model was developed in response to enquiries from organisations that wanted to work co-operatively and incorporate under the CIC structure (Banks, 2010).

Historical Development
The CIC model can be traced back to ideas that appeared in a UK Government report titled Private Action – Public Benefit (Cabinet Office, 2002).  In this report, the idea of a Community Interest Company is outlined and a number of features are set out to protect assets for community benefit.  Proposals for the new company form were published in March 2003.  In response, Cooperatives UK (and others working in the sector, including a number of legal practices) argued that Community Benefit Societies (BENCOM) incorporated under the Industrial and Provident Society Act already provided the features proposed for the CIC.  Despite this, the Government proceeded to create a new legal form to meet the needs of charitable trusts and public sector funders who wanted a company form that would not expose charitable or public funds to the perceived vagaries of member control (Ridley‑Duff, 2007).

Following the consultation, Cooperatives UK started to receive enquiries from organisations who wished to work cooperatively but also incorporate under the new CIC regulations.  At this time, a view had formed at the DTI Social Enterprise Unit that the CIC should provide a secure vehicle for public and charitable funding of social enterprises (Ridley-Duff, 2007). This increased the incentive to create a cooperative option that satisfied the CIC regulations.  

The aims and regulatory structure of a CIC are not always compatible with principles established by the International Cooperative Alliance (ICA).  Of particular note in the cooperative model is primacy of accountability to an organisation’s membership (comprised of service-users, consumers and/or workers).  The CIC model, however, not only requires that the enterprise should benefit people outside the organisation’s membership, it has to permit outside directors (and even the Regulator) to take decisions without the consent of the community it is set up to serve.  While this ostensibly protects the public interest, these provisions attracted strong criticism from members of the UK cooperative movement who objected to the loss of member control (CoopNet, 2009).  

As part of this debate, Cooperatives UK Legal Services issued a statement in October 2007 citing international practices in cooperatives as a precedent for some of the more controversial aspects of the CIC regulations.  The powers of the regulator were acknowledged, but also the upside of having a regulator who can intervene when company rules are ignored by powerful members.  As the UK is one of only four EU countries not to have Cooperative Law (and therefore has no enforcement agency if cooperative members ignores cooperative principles), the CIC Regulator was considered the best available alternative.  As stated on CoopNet:

“I would agree that co-operatives should be independent and autonomous; they should in addition operate as co-operatives and be bound by all the co-operative values and principles.  Co‑operatives in the UK are self-governing in this regard because there is no legislation or higher body to bring sanctions against them if they breach these principles.  [This] is fine in theory, but what happens if this goes wrong and is manipulated by a powerful few?

Key Features
The basic CIC regulations require:
· Protection of assets against distribution to members or shareholders.
· Adherence to UK and European company law and guidelines, including rules on insolvency, accountancy and governance.
· Ability to issue preference shares with a fixed rate of return.
· Increased requirements in terms of transparency and accountability.
· A requirement to have a clause in the constitution setting out the objects of the company.
· A check at registration that the objects of the organisation are in the public/community interest.

The Cooperative CIC model goes further by re-enfranchising stakeholder groups that were marginalized at the CIC consultation stage.  In Clause 8, there is a commitment to membership and stakeholder engagement (defined as employees, funders, suppliers and customers).  This may also include consultation with representatives of the local community.  As in Cases 11.3 and 11.4 (NewCo Model and Surplus Sharing Model), members have powers to participate and vote in regular General Meetings, and must have access to accounting records during normal working hours (Clause 63).  Transparency and accountability, therefore, goes well beyond the basic requirements of a CIC and deploys a fully developed cooperative management model.  Nor is eligibility to serve on the organisation’s Board restricted by arbitrary rules: anyone accepted into membership is eligible to stand for election to the Board.

As a Company Limited by Guarantee (CLG), the liability of members is limited to £1, and is provided in the form of a members’ guarantee.  No shares exist so voting rights are a product of recognition as a member, and not a by-product of purchasing property rights.  As a CIC, members acquire voting rights, but have no rights to the cooperative’s assets and profits.  Profits are reinvested in the organisation’s activities.  For those that want to allocate shares and distribute dividends, a Cooperative CIC model based on a Company Limited by Shares is available.

Limitations
[bookmark: _GoBack]The Cooperative CIC model meets the needs of a particular market for public and charitable funding.  The structure is designed to maintain the confidence of public and charitable funders that their social investment will be retained for charitable or social purposes, and not used to increase the income of members (Ridley-Duff, 2007).  For this reason, some cooperative supporters may prefer other cooperative models that give more decision-making power to members.  Secondly, some sources of risk capital (e.g. social investment funds that offer equity) are harder to access, and funders who work primarily with the private sector (e.g. business angels or venture capital funds) are unlikely to invest.  Borrowing from banks may also be harder where income is reliant on public/charitable grants as these usually do not meet the full economic cost of providing services.  One way through these limitations is to establish a track record in trading and/or contract delivery.  Contracts and trading activities can generate surpluses, generating confidence amongst lenders that the company can meet capital and interest repayments on loans.
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